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l. INTRODUCTION

1. One of the many tragic consequences of Col ombi
disappearance of many thousands of people. In cases of endigapdearance, individuals are
abducted, often tortured and killeahd are never heard from agdtnequently their mortal remains are
concealed in clandestine graves. In Colombia, acts of enforced disappearance have been perpetrated by
a variety of actrs, including paramilitary and guerrilla forces and even state actors. Furthermore, the
conflict is not over and acts of disappearances continue to occur.

2. Col ombi ads response to the problem of enforced
Septenber 2007, following an initiative by the Spanish Agency for International Cooperation for
Development (AECID) and the United Nattis Development Program (UNDRB)e Head of the Justice
and Peace Unit of the State Ptaoassuantofthiescop@dff i ¢
the problem and the progress made to date by state institutions and others in addressing the issue. In
addition, the Head of the Justice and Peace Unit requested recommendations from ICMP on the
development of mechanismsddvance strategies to address the issue. ICMP conducted its assessment
visits in December 2007 and March 2008. While in Colombia, ICMP experts met with numerous
representatives of state institutions,ondGOs, v
organizations in Bogota and Medellin.

3. ICMP would like to express its sincere gratitude to the officials of the various institutions for their
frankness in describing the current situation as well as their openness to new ideas. ICMP would also
like to note the exceptional level of support and assistance provided by the staff of AECID, which
enabled a far more comprehensive review of the situation in Colombia than could have been
anticipated at the beginning of the assessment. Furthermore, ICMPlikeutnithank UNDP for its
generous support.

4. In conducting its assessment, ICMP reviewed the following:
91 Legislation applicable to the issue
9 Institutions engaged in the process
1 The technical capability of the state to locageover and identify the nsing;
9 The inclusion of the families of theissing and other victims groups.

5. Inrecent years, Colombia has demonstrated the political will to start dealing with the problem of
enforced di sappearance. This wil | |capscitctomlongtd, e me n-
recover and identify victims. Nevertheless, systemic deficiencies and redundancies exist in the process,
which weaken the ability of Colombia to meet its stated objectivéisuih, justice and reparatiadfs
for the victims. Most natbly, these include:

1 Overlapping and/or neimplemented legislation relevant to the process of locating, recovering
and identifying the victims of enforced disappearance, as well as the process of addressing the
rights of victims;

1 Duplication of work, reulting in parallel activities and insufficient-codination between
institutions engaged in the process;

1 Insufficient efforts on the part of the state to determine the scale of the problem of enforced
disappearances;

1 Lack of a functional centralized datse, resulting in duplication of databases and data
collection efforts between and within institutions;

1 The absence of a centralized structure and strategy to address the issue of enforced
disappearance, which takes into consideration thgoamg conflid;

1 Insufficient engagement of civil society in the process, resulting inléez of confidence in
the relevant institutions and the process, as welharability of victims to access rights.

! SeeAtrticle 4, Justice and Peace Law.
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6.

If the above issues are not properly addressed in a tmaaiyer they will have negative
consequences, not only for the families of the missing, but also for the credibility of the state to
appropriately address this fundamental human rigbtse.

This report aims to provide Colombia with an overview of tingemt process and constructive

solutions to address shortcomings in a manner that ensures that state institutions are engaged in
sustainable efforts to address large numbers of cases of enforced disappearance. The recommendations
seek to ensure the follomg:

1

= =4 =4 =9

Coordination of the efforts of relevant state institutions to locate, recover and identify missing
persons;

An increase in the number and rate of missing persons located and identified;

Reductions in the cost of the process;

Establishment of effectiveeans of dialogue between the government and family associations;
Provision of reliable and accurate information by the government regarding the number of
personsnissing the circumstances apattens of their disappearance, and the search process
itseff;

The ability of families of the missing to effectively access the right to truth, justice and
reparations;

Adherence to the highest working standards by those involved in operational activities,
including reliable and accurate collection and storagefofmation in a database that can also
serve as a future repository for historical documentation.
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1. SUMMARY

8. The adoption of the Justice and Peace Law in Colombia in 2005 created a political dynamic that had a
profound impact on the piexisting stuctures created to address the issue of enforced disappearance.
To a |l arge degree, the i mplementation of this
but it also overran previous strategies. In many respects, the law instituted a strutturestparallel
to existing legislation, institutions and strategies, such a€dhamission for the Search of
Disappeared Persons and the National Search Rlatihermore, while the law accelerated the process
of locating and recovering the mortal rengof missing persons from places of clandestine burial, no
viable provisions were made to identify the bodies, thus causing large numbers of unidentified bodies
to be stored in a variety of locatioht addition, it appears to have triggered the creaifanschism
bet ween victimsd groups, some of whom suddenly
and Peace Law.

9. The fact that the scale of the problem is unknown makes it difficult for Colombia to create adequate
provisions for an approptiaresponse. It must be recognized thatwiery nature of the issue of
enforced disappearance makes it almost impossible to establish exact numbers. However, in Colombia,
where there are no official numbers, unofficial figures range dramatically frod &@¥er 15,000
with some victims groupevenestimating the total number to be over one hundred thoddara.
recent study conducted in the Colombian Department of Casanare, a statistical analysis revealed an
fiundocument ed r at e énmatedfnumibdr of veportet! disappeararfitiiilethee s t
report emphasizes that this analysis should not be used to gauge numbers of missing persons in
Colombia as a whole, it does provide an insight into the size and nature of the problem.

10. Moreover, these f1es are exacerbated by the fact that the conflict continues in Colombia. This makes
it difficult to properly address the issue of enforced disappearance on many levels. Excavations of
clandestine gravesites are sometimes conducted in dangerous arelasnti&;avhere expert teams,
including prosecutors, forensic experts and others risk their lives to exhume the mortal remains of
missing persons. In addition, many victims and witnesses are afraid to come forward with information
for fear of reprisal, whicimay be one of the key reasons for the umdporting of cases of enforced
disappearance.

11. The vulnerability of the families of the missing also makes it difficult to collect ante mortem
information, as well as biological reference samples to match # @bfiles obtained from the mortal
remains of the victims. The conflict has also caused displacement of populations across Colombia and
sometimes intdoreign countries, making it difficult to locate and reach out to victims.

12. The families of the missinigave been noticeably absent from the proddesiever, their voices are
gradually beindheard as they more frequently organize peaceful demonstrations to highlight their
plight. However, for the issue to be addressed comprehensively and effectiveltitas that family
members are brought into the process and that they fully understand the policies developed by the state
to address the issue.

13. The challenges faced by Colombia to engage in a process of systematically and responsibly addressing
the prdolem of enforced disappearances and meeting the needs of victimssareessfullytackled
within the parameters of the legislation and institutions that currently existsamgthe technical
capacity that Colombibasalreadydevelopedlt is stronglyrecommended that the momentum and
energy created by the Justice and Peace Law, which was designed as a temporary mechanism, are
harnessed to revitalize the development of {targn structures such as the Commission for the Search

According to the Justice and Peace Unit of the State P
2006 have been identified.

% Interview with an association of family members, conddiiteBogota, Colombia, December 2007.

“Dani el Guzman, Tamy Guberek, Amelia Hoover and Patrick
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of Disappeared Persares well as reinvigorating adherence to the National Search ARdalitionally,
Colombia needs to recognize and accommodate the enormity of the problem that it faces by carefully
managing the process and the resources that it has rather than rushing toesvaastitutions or

building new DNA identification laboratories.

14. It is critical that Colombia consistently recognizes that the victims of enforced disappearance include
the relatives of the disappeared persons and that equal treatment should be podhielse victims
regardless of whether or not they fall within the parameters of the Justice and Peace Law. Addressing
this issuecould be used as a unique opportufityCo |l ombi a t o engage Vvicti ms
consultative and trudduilding process tit could be coordinated by the state to create policies or even
special legislation that would address their rights and specific needs.

15. Colombia needs to weigh the difficult and competing demands of engaging in-adalgeecovery
process of mortal reains of disappeared persons from clandestine graves insegdiere therare
ongoinghostilities On one hand there is the political dynamic created by the Justice and Peace Law
and the demands of victi msd ¢ nibhaotherhdnd arecoverg st a
process conducted in unstable areas puts expert teams, families of the missing, and witnesses at great
risk. In addition thecurrentpace of the recovery process by far exceeds the ability to identify the
victims, thus creatig another difficulty for the state in meeting the needs of victims.

16. With this in mind, the state should consider creating provisions for the protection of clandestine graves,
so that they can be secured, documented and, if immedateeryis not possile or convenient,
excavated at a later time. However, if Colombia continues to engage in-adatgeecoverof mortal
remains, then it must improveonditions for theistorageadherence tohain of custody procedures,
and, critically, the coordinatin and sharing of i nformation withi
between the laboratories involved.

17.Credit should be given to the State Prosecutor
management of the process of locating, recoverniagidentifying mortal remains. At the end of 2007,
the State Prosecutor signed a pr o3VrhevirteahCerten, cr e
which has noyet been established, is foreseen as a way to enhance cooperation and coordination
bet ween t he St at and®herageacemd poovide echidalfand codentific support in
the process of exhumations and identifications. The prospective creation of the Virtual Center should
be used as an i ncent Officeand aher agehcies tGanadyreexisBngo s e c ut
challenges, find solutions to manage the process and bridge the gap between the operations of the
Justice and Peace Unit and the Human Rights and International Humanitarian Law Unit of the State
Pr osecfiiceor 6s O

18. This reportprovidesan analysis of the current process and issues faced by Colombia, as well as
recommendations. The recommendations include:

1 The state should proviggomptand accurate information regarding the process of searching
for missingpersons and should also make every effort to determine the magnitude of the
problem of enforced disappearance and to determine patterns of disappearance;

1 The state should adopt consistent language to define victims of enforced disappearance, which
includesthe relatives of the disappeared person;

1 The role of the Commission for the Search of Disappeared Persons should be strengthened.
The Commission for the Search of Disappeared Persons should be empowered to report on the
compliance of state institutions tine implementation of the National Search Plan;

1 The National Search Plan, the National Register of Missing Persons, and the National Search
Form should be fully implemented, adhered to and utilized by all relevant institutions;

1 Itis crucial that relevargtate institutions enhance coordination efforts to locate, recover and

Agreement 0102 of 2007, signed on 19 December c&@®d7, be
Administrative Department for Security, and the National Institute for Legal Medicine and Forensic Sciences.
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identify missing persons. The recent init.i
the State Prosecutoros Office is a constru
The Ombua s maGffidesshould reinforce its engagement in the missing persons issue in line
with its mandate and as outlined in the Justice and Peace Law and the National Search Plan;
Appropriate legal provisions on data protection, including genetic informaltiained from

the exhumed remains and the relatives of the missing, should be adopted as soon as possible;
Legal provisions for the protection of clandestine graves relevant to cases of enforced
disappearance should be considered;

All crimes committed imelation to the crime of enforced disappearance (e.g., torture, sexual
violence, and mutilation) should be properly recorded and investigated;

The right to remedy should be reinforced and applied in adismmiminatory manner;

The system ok ie¢eaihiahtisinthe @rpcess of being established should
be extended to include all victims of enforced disappearance;

A nationwide strategy for addressing the rights of victims during judicial proceedings and the
search process is needed. Ategrated plan would determine how rights are implemented and
how state institutions can better coordinate this effort, as well as define areas in which non
state institutions can assist victims;

In its efforts to assist the state in relation to the is§wenforced disappearance, the

international community should consider providing coordinated and sustainable assistance
includingassistancéo associations of families of the missing, to ensure that they are educated
and engaged in addressing their tignd in raising awareness the problem of enforced
disappearance.
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. LEGISLATION AND INSTITUTIONS

1. Legislation

19. Colombia is a signatory to the IntAmerican Convention on Forced Disappearance of Persons, as well
as the Rome Statute of the Internatl Criminal Court. On 8 November 2005, the President of
Colombia signed Decree 3974 which promulgated the former into domestic law. In line with the text of
the Convention, Colombia agreed not to practice, allow or tolerate the enforced disappearance of
individuals and to sanction, within its jurisdiction, the perpetrators, accomplices and those who conceal
such crimesColombia is also a signatory to the International Convention for the Protection of All
Persons from Enforced Disappearance; howevertmitihas not been ratified.

20. Colombia has many sophisticated laws that relate to the issue of enforced disappearance; however,
most of these laws are maifficientto fully address the issue or attaplicaive, and in some casesge
not fully implemerted.

21. Article 12 of the 1991 Constitution of Colombia prohibits enforced disappearaHoegever, it was
not until the year 2000 that the act of enforced disappearance was explicitly criminalized through Law
589. This law also created the Commissiortlier Search of Disappeared Persons (Search
Commission), the National Register of Disappeared Persons (National Register), and the Urgent Search
Mechanism for the Prevention of Enforced Disappearance (USM). All aspects of this law were directly
incorporatedn the Criminal Code of Colombia (Law 599 of 2000).

22.Law 589 of 2000 defined the perpetrator of enf
another individual of his/her liberty, conceals them and refuses to acknowledge the deprivation of
liberty or give information on the whereabouts of the person, thus removing that person from the
protect i ohUnlikéthetUN Beclaration.omthe Protection of all Persons from Enforced
Disappearance or the IntAmerican Convention on Forced DisappeaeotPersons, Law 589 of
2000 allows for astcommitted by nosstate actors to qualify as acts of enforced disappearéhise
approach appears to lreline with the approach taken in the Rome Statute of the International
Criminal Court and the Internatial Convention on the Protection of all Persons from Enforced
Disappearancénoweverjn Colombiait led to atransfer of the general responsibility to provide
reparations to the victims from the state to the individual perpefrator.

23. While Law 589 of 200@ndirectly defines a disappeared person, it does not provide a clear legal
di fferentiation between Akidnappedod and Adi sap
in numerous cases being registered as kidnapped rather than disappleiaedticts efforts to assess
the scale of the problem of enforced disappearances and has consequences on case reporting and acce
to rights for families of missing persons where the authorities may have registered the person as
kidnapped. Decree 4218 of 20@&e infra)provides a broader definition of a disappeared petson,
only for the purposes of the National Register.

24. Article 11 of Law 589 of 2000 places the responsibility on the state to undertake all actions necessary

® iNo one shall be subjected to enforced disappearance, torture, or cruel, inhuman or degrading treatment or punishment.
Article 12, Politcal Constitution of the Republic of Colombia.

" Article 1, Law 589 of 2000; Please note that Law 589 defines the perpetrator of enforced disappearance as a member of
an armed group on the margin of the law, a public servant, or a person acting urdenrtrend or with thacquiescence

of said public servant.; Please note that the Constitutional Court Decision C317 of 2002 struck down the part of Article 1
which requires that the perpetrator of enforced disappearance is a member of an armed grouprgintbé the law.

8 Article 42, Justice and Peace Law.

°Decree 4218 of 2005 defines a disappeared person as fia
Law 599 of 2000, or persons of any age reported as missing in circumstandeditiaée that the disappearance was not
voluntary, that it was intentionally caused by a third person, and that the physical and mental security of that pérson are a
risk. o

ICMP.C0OS.110.3.doc
Page6 of 65



to establish the whereaboutsviftims and the reasons for their disappearance, and to inform their
families of such findings. This obligation remains even if related criminal proceedings have been
concluded.

25. In addition to Law 589 of 2000, Decree 4218 of 2005 on the National RegisteDecree 929 of 2007
on the structure and scope of work of the Search Commission were adopted. Recognizing that the USM
as established by Law 589 of 2000 was not being implemented, Law 971 of 2005 was passed to further
elaborate the nature and purpo$¢he USM, defining it as:
A (é) a public mechanism that protects the
guarantees established for those persons presumed disappeared. Its purpose is for all judicial
authorities to immediately undertakiéactions needed to locate such persons, as an effective

mechanism to prevent the ®crime of enforced

26. The judicial authorities are obliged to launch the USM within 24 hours of the submission of a request.
Although the law provides a dailed description of how the mechanism should func¢itatoes not
specify a limitation on the amount of time between the disappearance and the submission of a request,
nor does it precisely define wimoaysubmit a requesb activate the USM or under wiat
circumstances. As a rapid response mechanism, the USM is independent from the investigation of the
criminal actitself and can be launched even in the absence of a preliminary investigation. To date, few
USMs have been activated and ewdren they havehe results have bedighly limited.

27.0n 25 July 2005, Law 975 of 2005, which is al s
It was created to restore peace and justice by assisting in the demobilization of meriibeers ohe d
groupsonthemgri n o f *thrbugh the @ravision of alternative punishment and other
incentives, in return for cooperation on issues of justice, reparation for victims, contribution to peace,
and resocialization® The Justice and Peace Law assists in the demadtuifizaf individuals who,
under Law 782 of 2002, could not be demobilized with amnesty, pardon or other bénefits.

28. Further, the Justice and Peace Law guarantees the right to truth, justice, and reparation for victims.
Nonetheless, its adoption sparked cri c i s m, particularly from victir
does not provide benefits for all victims, provides relative amragstyen impunityto perpetrators,
and ultimately sacrifices justice for peace. On 18 May 2006, the Constitutional Cquiech@ecision
C-370, which struck down key contentious sections of the law. Subsequently, problems arose with the
issuance of Decree 33910f 2006, which contained the very provisitims dfistice and Peacaw that
had been struck down in Decisior3z0.°

29. The basis for criticism stems from article 14 of Law 589 of 2000, which states that the crime of
enforced disappearance cannot be subject to amnesty or pardon. Contrary to the claims of the victims,
the government has taken the position that tlegradtive punishment provided by the Justice and
Peace Law does not constitute amnesty or pardon. Rather, the government claims that the law provides

10 Article 1, Law 971 of 2005.

1 Article 3, Law 971 of 2005, statesinthepegtin t part that AWhoever knows that a
reqguest the activation of the USM from any judicial aut
“dgrupos armados al margen de la |ley.d

13 According to Article 29, Justice and Peace Law, alternative punishment sasfsissentence of deprivation of liberty

for a term of five to eight years.

14 Article 21, Law 782 of 2002, excludes those who are being processed or have been condemned for crimes which
according to the Constitution, the law or international treatggsesi and ratified by Colombia cannot receive such
benefits. Law 782 defines such crimes as atrocious acts of ferocity or barbarism, kidnapping, genocide, terrorism, and
murder committed outside combat.

15 SeeReport of the Colombian Commission of Juristhtgp://www.viva.org.co/cajavirtual/svc0034/articulo07.pdf
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an alternative to the ordinary punishment provided for by the Criminal ¥ode.

30. The Justice and Peataw envisaged the creation of a robust structure that would, within a limited
timeframe and in an expedited manner, deal with a vast number of victims and cases of atrocities. The
law establishednter alia, the National Commission for Reparation and Rediation (CNRR), the
Fund for Reparation for Victims, and the Nati o]
Office.

31. To ensure the cooperation of all relevant institutions in the implementation of the law, an Inter
institutional Coordineon Committee for Justice and Peace was formed, comprising the following
institutions:

Office of the Vice President;

Ministry of Interior and Justice

Ministry of Defense

Office of the High Commissioner for Peace

Presidential Agency for Social Actioma International Cooperation

State Prosecutor's Office

High Judiciary Councijl

Supreme Court of Justice

Ombudsman

State Procuratoros Office

High Commissioner for Reintegratipn

Colombian Institute of Family Welfare

National Commission for Reparatiand Reconciliation

Regional Commissions for Property Restitution

E R N B I |

32. The adoption of the Justice and Peace Law represents a step away from what might be termed the
conventional legislative and institutional evolution on the issue of missing persons inb@oldhe
Justice and Peace process is effectivelgchhoctransitional justice mechanism implemented in a
country experiencing ongoing conflict. In its current operational form, it can address a large number of
cases in a short period of time by proviglaiternative punishment for perpetrators, limited reparations
and,potentiallyin the futurejustice for victims. As such, it is different from the conventional judicial
system which handles a smaller number of cases and seeks to provide full refar#i®rictims
and full punishment for the perpetrators. To date, these divergent approaches have led to operational
problems between the Justice and Peace Unit and the Human Rights and International Humanitarian
Law Unit of t he Swhkidh eltimBtelyohasehadnegativeGeperadddsibns anehe
process and consequenily the victims®’

2. Institutions

2.1.  National Commission for the Search of Disappeared Persons (Search Commission) and
the National Search Plan (NSP)

33. Although establiséd by Law 589 of 2000, it was not until Decree 929 of 2007 that the structure and
mandate of the Search Commission were precisely defined. The Search Commission is a permanent
body at the national level with a mandate to support and promote investigatioases of enforced
disappearance, regardless of whether the acts themselves took place before or after the Search

16 SeeReport of the Working Group on Enforced or Involuntary DisappearaAdd&C/7/2of 10 January 2008 para. 87.
Further, please note that if the requirements for obtaining alteenativishment are not fulfilled, the perpetrators can be
processed through conventional proceedings and sentenced to full punishment.

" Seeparagraph 59 and 60 of this report.
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Commission was established. The Search Commission designs, evaluates and supports the
implementation of search plans, such as the Nat®eaich Plagsee infra) and establishes working
groups on specific cases. Further, the Search Commission assisted in creating and establishing the
National Register of Disappeared Persons (National Register) and should supervise the process of
consolidaing existing information in the National Registér.

34.The Search Commi ssionds mandate also inclfloudes -
the families of disappeared persons from government institutions and private organtzations.

35. The Sarch Commission was envisaged as a body with no operational mandate in the field that would
assist in coordinating the work of its member institutions, which have such operational mandates.
Based on an explicit request to the Search Commission from tlig &ra missing person, the Search
Commission can request from the relevant judicial authority edlbeed to begresent or participate
in the process of exhumation or identification of mortal remains. In addition, judicial authorities can
request thathe Search Commission designate national or international experts to assist in exhumation
and identification activities.

36. At the time of its establishment, an effort was made to formally include the families of disappeared
persons in the work of the Sear€ommission through the inclusiontbk Association of Families of
Detained and Disappeared PersdiSKADDES), the only association of family members of missing
persons that existed at that time.

37. The Search Commission is composed of representatives fro

The State Prosecutor's Office

The State Procuratoroés Office

The Ombudsman

The Ministry of Defense or from the Human Rights Office within the Minjstry

The Presidential Advisor on Human Rights

The Director of the Presidential Commission on Proteaifdriberty;,

The Director of the National Institute of Legal Medicine and Forensic Sciences;

The Association of Families of Detained and Disappeared PeASRADDES);

A representative appointed by nongovernmental human rights organizations from among
themselves (currently this seat is occupied by the Colombian Commission of Jurists)

=4 =4 =8 =8 -8 -8 499

38. Given that the issue is concerned with human rights, the Ombudsman was assigned the responsibility of
chairing the work of the Search Commission and providing it with adtrétive support. Regular
meetings take place on at least a monthly basis, with extraordinary meetings held as required. However,
the Search Commission has insufficient financial resources, which impedes its ability to carry out its
work.

39. As noted, the S'ch Commission has no operational mandate, as it was designed to coordinate the
efforts of its member institutions. However, the levelleffactoinstitutional representation within the
Search Commission is insufficient to ensure proper coordinationm&h@ers are unable to make
decisions on behalf of their own institutions and, moreover, are unable to commit their respective
institutions to the implementation of Search Commission decisions.

40. Furthermore, as the President of the Search Commissio@mbedsman has, to date, been unable to
compel member institutions to i mplement the Co
comes to the consolidation of information in the National Regisbasequently, very few institutions
are actively sulmitting data into the system.

18 SeeArticle 2, point 8, Decree 929 of 2007.
19 SeeArticle 2, point 17, Decree2® of 2007.
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41. The political situation in Colombia in 2008 differs greatly from what existed in the year 2000 when the
Search Commission was established. As a consequence, it faces numerous challenges that it was not
designed to address. iteer the Justice and Peace Law nor the subsequent increases in the number of
mortal remains exhumed were envisaged when the Search Commission was formed. In addition,
ASFADDES is no longer the only association of families of the missing in Colombiagesiitd
represent the interests of all victims of enforced disappearance. Furthermore, ASFADDES does not
recognize the legitimacy of the Justice and Peace Law or the institutions established by it, including the
CNRR.

42. Presented on 15 February 2007, théiddeal Search Plan (NSEpnstitutesa major step forward in
addressing the issue of enforced disappearance. The creation of the NSP was the result of efforts of the
Search Commission and itsember institutions, with additional input from EQUITASThe pupose
of the plan is to determine who is missing, what happened to them, and their possible whereabouts.
According to the NSP, if used properly it could assist in determining the scale and patterns of enforced
disappearances, including which populationugare victims of enforced disappearartice
circumstances and sogpwlitical context in which disappearances octine motives for such criminal
acts, information regarding potential perpetrators, and whether state actors were ifivolved.

43. The NSP istructured in a clear and comprehensible manner that follows the entire search process. It
has four phases and defines activities at each phase aptasdy outlining indicators and expected
outcomes for each activity. However, the NSP does not spawmifitie institutions involved are to
undertake their activities or coordinate between themselves; consequently, the lack of coordination has
been one of the biggest impediments to the implementation of the NSP to date. Furthermore, the NSP
does not providendicators to measure its own progress.

44. The first phase of the NSP consists of the collection of information required to ensure the effectiveness
of search efforts. This includes the consolidation of information from the National Register, the
collectionof additional information from state, governmental, and-governmental sources,
information provided by victims, witnesses and perpetrators during judicial proceeafingsl| as
historical archives, including press clippings.

45. The second phase involvéhe processing of information and the implementation of activities aimed at
locating disappeared persons (whether they are alive or dead) for both judicial and humanitarian
purposes. This includes the use of the USM, comparing information from variabssies,
reconnaissance Vvisits to potential graves, planning the exhumation of mortal remains, and preparing a
plan to provide support for families of the missiagsuringtheir inclusion in the process, as well as
the collection of information from them.

46. The third phase includes the recovery, post mortem analyses, and identification of mortal remains of
missing persons. If the person is discovered alive then efforts aimed at his or her release are
coordinated with the relevant law enforcement agencies.

47. The fourth phase covers the final disposition of mortal remains, and includes a final confirmation of
identification?” establishment of the cause and manner of death, informing the families, and the
retention of post mortem data and information on whardamtified mortal remains are stored.

48.The NSP stresses the need for a fAspecialized a

2 EQUITAS is a Colombian based npnofit scientific organization dedicated to the recovery and identification of
individuals who di sappeared in Col omibdnaférensidandpsychosacial ar me
services totte relatives of missing individuals for both humanitarian and legal purposes.

2 National Search Plan, presentation, paragraph 6.

“ZNational Search Plan, point 4.1: fundertake specialize
(geneticsg 0
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49.

50.

51.

52.

53.

54.

55.

search plan, with a mandate to provide information, attention and guidance to victims and their families
and to coddinate relevant institutions. Initially, it is proposed that the Presidency and the Technical
Secretary of the Sear cfTo@atensuchsrsagenay has sosbean éormech i s
and the Search Commission has only partially assumed that role

Various NGOs and government bodies have concluded that, despite the lack of oversight, most
institutions that should follow the NSP are undertaking their regular responsibilities, but without the
requisite coordination and information sharing in lingwthe NSP. In particular, these organizations
have been critical of the State Prosecutordos O
not sharing information concerning ongoing investigations and exhumations.

The NSP alsdoreseesheneed for a pilot project to be undertaken prior to the implementation of the
NSP on a national leveThe first phase ofteh project was conducted in the region of Casanare in the
second half of 2007According to the Search Commissitime initial resuls arepositive although the
formal results have yet to be released.

The NSP incorporates the efforts of the relevant legal bodies, institutions, and mechanisms currently in
existence in the country that address enforced disappearances. Thus, thelltBBPesheed as a basis

for coordination of efforts, buds a strategy it will regularly need to be reviewed, updated, and
strengthened

2.2. National Commission for Reparation and Reconciliation (CNRR)

The National Commission for Reparation and Rediaticin (CNRR) was created by the Justice and

Peace Law with a limited eight year mandate. The CNRR is composed of representatives of the Office
of the Vice President (who presides over the w
Ministry of Interior and Justice, the Ministry of Economy, the Ombudsman, two representatives of
victimsd associations, the director of the Pre:
Cooperation, which also provides administrative support, and five adalitnembers appointed by the
President of Colombia, who represent civil society generally.

According to the head of the CNRR, the organization includes all victims of the armed conflict in
Colombia in its regular activitiehowever, the Justice and Pedaw only provides reparations for
victims as defined by that law. The fact that various victims groups are not covered by this law
accounts for their refusal to recognize and cooperate with the CNRR.

Insofar as enforced disappearances are concernddNMRR6s mandate rel at es sc
The CNRR recommends criteria for reparatitmthe governmerdnd assists irproviding collective

and symbolic reparations. Further, it periodically evaluates the implementation of reparations,
undertakes divities aimed at reconciliation and prevention of the repetition of acts of violence, and
guarantees the participation of victims in judicial proceedingsst projects have included the

creation of a website relating to missing persons in conjunctionwi t he associ ati on
Candel ariao, as well as the establishment of a
specifically relating to cases of enforced disappearance. In addition, CNRR compiled registers of
victi msd6 as &0Osahatprovide assistaaca to vidims. CNRR efforts to provide collective

and symbolic reparation of victims also include historical memory projects.

Further, the CNRR works to establish cooperation between state bodies and institutions on issues

% National Search Plan, General Considerations, Point 5.

%4 De factothe CNRR addresses only collective and symbolic reparations, as individual reparations under the Justice and
Peace Law are determined during the judicial pro&separagraphs 184 ari85 of this report

% Article 51,Justice and Peateaw.
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relevan to the Justice and Peakaw. It can, for example, request that investigations be undertaken

and that the results of such investigations be submitted to the CNRR. In addition, it has the authority to
collect requests, petitions, and complaints from wistio forward them to an appropriate authority

and then to followup on any actions takéh.

56. As noted earlier, the cooperation between the CNRR and the Search Commission to date has been
minimal despite the fact that there is significant overlap betweent vi ct i ms é groups t
organizations should provide support.

2.2.1. Judicial proceedings

57. The mechanisms established to address enforced disappearance in Colombia are almost exclusively
dependant on the judiciary. No specialized operational bodyissing persons exists within the
executive brancf’ Thus,all efforts to locate, recover and identify missing persons are directly
dependent on judicial i nvestigations. The Stat
in criminal maters, and thus oversees all activities relevant to the exhumation and identification of
missing persons. It raises charges against alleged perpetratorexitfiécioor on the basis of
individual initiatives. Further, it is obliged to inform the goveemhon a monthly basis of any
preliminary or formal investigations in casesiaofer alia, enforced disappearan@eActivities
pertaining to tis issue are undertakemderthe authority of either thRegionalProsecutmsd
Directorate the Unit for HumanRights and International Humanitarian Law (HRIHL Unit) or the
Justice and Peace Unit (JPOT he proceedingsdaded by the Regional Prosecafor Di r ect or at
the HRIHL Unit are considered conventional judicial proceedingsgwligl ones undertaken byet
JPU are transitional justice judicial proceedingse existence afuchparallel structures within the
judiciary (i.e., the existing, lonterm, conventional structure and the Justice and Peace structure, which
is a shorterm transitional justice steture) further complicates the search for disappeared pefsons.

58.The cases that fall under the competencies of
either the Regional Prosecutors (cases that occurred prior to the entry of Law 906 iaf@@f¥ée) or
the Specialized Prosecutors (cases that occurred following to the entry of Law 906 of 2004 into
force).®*

59. Established by Resolution 2725 of 9 December 1994, the HRIHL Unit investigates grave, massive and
systematic violations of human righind breaches of international humanitarian Tve unit was
created tddeal with a limited number of investigations in ordeatoid the negative influence of
excessivavorkloadon obtaining positiveesultsd®** Thus, only some cases are forwardetho
HRIHLUnitt The State Prosecutordés Circular Asuth 0012
cases® The HRIHL Unit also has authority in USM casas,well as all cases of enforced

*® Article 21, Decree 4760 of 2005.

2" For example, in Bosnia and Herzegovina, Croatia, Serbia and Kosovo there are executive level bodies and/or inter
ministerial commissions that are responsiblettier missing persons process. While focused on the human rights and
humanitarian aspects, the efforts of these executive level bodies are fully compatible with those of the judiciary. This has
allowed for a more streamlined process to meet the needgiofs&nd to share information with them.

28 Article 25, Law 684 of 2001.

# prosecutors from the Unit against Kidnapping and Extortion also have authority in cases of enforced disappearance that
have occurred in Bogota or CundinamamseeState Prosecutdrs Of f i ¢ e -0382 «f ® Helordaty 2005). 0

39 SeeAnnex 1 to this reporSlide 1i Existing Institutional Structuréor graphic representation of the institutional

structure and further details.

%! Article 35, Law 906 of 2004.

St ate Pr oalarcict 0002062006C i r

3 Cases can be assigned only by a special resolution of the State Prosecutor on the basis of a request made by the Nation:
Directorate of Prosecutors, the Regional Prostthe ut or 6 s O
conditions laid out by the State Progsecor 6 s Ci r ¢ ul aThe HREHL unil IBag regionaf offieed il 6
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disappearance raised in front of the Imd@nerican Court of Humn Rights, and cases that due to their
nature could be raised in front oktinternational Criminal Couff

60. Established by article 35 of the Justice and Peace Law, the JPU has responsibility for cases specifically
defined in the Justice and Peace Lawiwvhh occurred prior to the | awb
regard, the JPU has authority ovietger alia, investigations, exhumations, identifications, and
establishing the cause and manner of death in cases of disappeared persons. The (Hgidmals 3
unitsthat cover the entire territory of Colombfa.

61. Given that the mandates of the two units overlap, the functional division is not always clear. From a
formal point of view, all cases falling within the purview of the Justice and Peace Lawadciatied
prior to its entry into force should be processed by the JPU. In practice, however, confusion exists
given that some of these cases were initiated by the HRIHL Unit prior to the establishment of the JPU.
As a conseqguence, there have been instameere both units lead parallel investigations on the same
or related cases, without mutual consultation. This also causes problems later in the process of
identifying mortal remains.

62. Article 48 (2) of the Justice and Peace Law creates an additionarafeltio effective cooperation
bet ween the units of the State Prosecutoro6s Of"
persons is Aprimarily taskedod to the JPU. A st
the lead authaty to search for and exhume the mortal remains of victims as they are defined under the
Justice and Peace Law. However, this provision has given rise to claims by the JPU that it has the sole
authority to exhume mortal remains as part of the search sypmbsared persons in Colombia. In
response, the HRIHL Unit has noted that those cases which the JPU exhumes, but which fall outside
the strict interpretation of its mandate, will fail when they reach the courts.

63. Various governmental and ngovernmental anizations have raised concerns regarding the
reluctance of thenits of theSt at e Pr o s docshiate énfordnationOfinding theereasons for
noncooperation provided to be insufficient. Such reasons include the need to protect confidential
information or to protect judicial proceedings, although in numerous situations the release of the
requested information should have no influence on ongoing proceedings.

64.The inability of the State Prosecut aotreGmectrani f i ce
of activities, including those of the institutiowith whichit works (e.g. the Search Commission and
CNRR). Consequently, it is almost impossible for the Search Commission or CNRR to fulfill key
aspects of their mandates, including thevigion of information to families of the missing.
Concurrently, the lack of information sharing precludes proper input and consolidation of data in the
National Register as well as irti@stitutional coordination within the NSP.

65. It is not unusual for @rosecutorial body to have serious concerns regarding information sharing,
especially given the need to protect investigations and ensure the security of victims and witnesses.
However, these concerns should be weighed against the responsibility to prfmndation, as well
as therisk of hindering the collection of additional information, flm@ctioningof the National
Register, and the rights of victims.

66. The legal responsibility to inform families of the status of exhumations and identificatienofdie
Search Commission. In spite of this, the Search Commission claims that it is rarely able to fulfill this

Barranquilla, Bucaramanga, Bogota, Cucuta, Cali, Cartagena, Ibague, Medellin, Neiva, Pasto, Popayan, Santa Rosa,
Valledupar, and Villavicecio.

34 The HRIHL Unit establishes temporary commissions for stimulating investigations in specific regions of the country. To
date such commissions have been established in: Magdalena, Casanare, Guaviare and Putumayo.

% Resolution 62426 of 03 August 2@established the main seat of JPU in Bogota with offices in Barranquilla and
Medellin.
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obligation, primarily duetoth8t at e Pr os e c ut o mformatiahf At thecseme tinoet thes h a r
obligation to inform families and ¢éhgeneral public abogtiminal investigations falls within the
mandate of the St DRespaeefforts oprevide such infdrenatiGhf primacile .

through the JPU website, the general opinion of the NGO community and some government bodies is
that the information provided isteh insufficient and confusing.

67.The State Pr os e383tof@9 Nosemliee200s kestablishedran Bxhumation Subunit
that coordinates the exhumation efforts for JPU cases. The Exhumation Subunit has eigjbiogd
organized in three centers covering the entire territory of Color@laises processed under the
authority of all other unitare notdirectly supported by this subunit.

68. On 20 December 2005, Decree 4760 was adopted, which regulates the ddsieaee judicial
proceedings. Article 5 of the Decree provides that all those who have demobilized and applied for
benefits undethe Justice and Peataw must giveversion librerequiring them to confess all crimes
committed as part of an armed graupthe margin of the lawand provide all necessary elements for
establishing the truth. The information disclosed is to be used later in the investigation stage of the
Justice and Peace proceedings.

69. To date, the information disclosed in trersiones libesabout committed atrocities, combined with
the perceived lack of remorse on the part of those applying for benefits under the law, portraying
victims as ficoll ater al damaged in an armed con:
promptede me Vvi cti msd gr o uepsiones librepcrhoacreascst earsi zper atvhied i n-
versions ®f the truth.o

70. Unlike theconventionaproceedings, which are basedenofficioinvestigations and information
received from victims and witnesses, JROgeedings are also based on information disclosed by
perpetrators during theersiones libred’ Both state institutions and the NGO sector worry that, once a
confession is obtained, the JPU prosecutors do not request and/or collect sufficient additional
information from the demobilized individuals that could assist in efforts to identify the victims. For
examplejn practiceduring a confession, information may be obtained regarding the location and
potential number of victims buried in an illicit graveitimo information may be obtained regarding the
possible identity of the victims. Some critics believe that is one of the reasons for the low number of
identifications relative to the number of remains recovered by the JPU. This problem is compounded by
the lack of training for prosecutors on the type of information that can be obtained from perpetrators to
assist investigation efforts and the work of forensic experts.

71. Additionally, some demobilized individuals applying for benefits under the Justideemue Law have
allegedly confessed to crimes that were actually committed by others, so that one person serves
alternative punishment for atrocities committed by multiple persons. Leaving aside the numerous
implications of this practice on investigatiomglgudicial proceedings, it should be noted that the
guality of informati on o bhasaineyaiek infpactoomthesprocess offi c o n-
locating and identifying the missing.

722Vi ctimsd groups and t he NG jusidgatprooessesasene diffefentt h e
purposes. They see the purposemiventionaproceedings as establishing the truth, restoring justice,
punishing perpetrators, and implementing the rights of victims. In contrast, they see the purpose of the
JPU poceedings asleterminingwhetherthe perpetrator qualifies for alternative punishment and other
benefits undethe Justice and Peaktaw; disclosing informatiopand providing limited reparations for
victims. Critically, many of them view the JPU procass fisacr i fi cing justice.
perceive that the quantity and quality of information collected by the JPU duringréienes libress

% Interview conducted with an NGO in December 2007, in Bogota, Colombia.
%7 please note that the HRIHL Unit receives weekly updates on the schedrdihes libresn front of the JPU, in order
to be able to raise questions on matters of interest to them.
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the minimum required to determine if benefits and alternative punishment should be granted to
perpetratorsin an efficient system with a limited number of cases, this practice might not cause

problems in addressing cases of missing persons. For example, once the JPU prosecutors confirm that &
perpetrator qualifies for benefits under the Justice and PeaceHegigduld proceed to the

investigation phase and obtain all relevant information from the perpetrators. However, as of March
2008 only one JPU case had reached the investigation stage.

73.The State Prosecutords Of fi c agespedivcargtsndthee s t hat
cooperation with other state bodie=eds to be improved, at least at the operational level. This is
evidenced by the agreement signed on 19 December 2007 between the State Prosecutor, the National
Police, the Administrative Depanent for Security, and the National Institute for Legal Medicine and
Forensic Sciences to establish the AVirtual I d

74. As currently envisioned, the Virtual Identification Center, or Virtual Cemteuld be administered by
the JPU, butvould assist both the JPU and the HRIHL Units to conduct operational activities relevant
to investigations, exhumations, examinations, and identifimtibmortal remains. The Virtual
Center, which isiot yet functional, is based on the principle ofedeltion of staff and resources by the
signatory agencies to the December 2007 Agreement. The Virtual Geygrovide an opportunity
to manage large scale forensic operations both in the field and in the labs. If properly structured, the
Virtual Center ould create a system that would accelerate the number of identifications of mortal
remains.

75. However, the agreement to establish the Virtual Center does not refer to the NSP, nor does it oblige
institutions to submit information to the National Regidteus leaving the issue of information sharing
unresolved. Moreover, the 19 December agreement does not fully outline the operations of the Virtual
Centefi t s pl acement wit hi n ortithreatidag vdth teSpdeial arsl Regiortalo r 6 s
Prosecutorsexcept to say that it will be administered by the JPU.

76. Finally, as concerns judicial proceedings, all crimes committed by members of the police or military
forces during and in relation to their active service are prosecuted by militaryatslunder the
Military Criminal Code® with the notable exception of genocide, torture and enforced disappe&rance.
Despite this, the military justice system continues to challenge the exercise of jurisdiction by civilian
courts in cases that involve crbléi allegations of human rights violations by security fof¢&ases
have been registered where civiliaargkilled, subsequentldressed in guerilldike uniforms and
handed over to the authoritigsrguably, a reason for this may lie in tfieancialand other incentives
provided to members of the Colombian security forces for brining in bodies of guerrilla and members
of otherarmed groups on the margin of the I&dw.

% Article 221, Political Constitution of Colombia, 1991.
*Article 3, Law 522 of 1999 (Military Criminal Code).
0 According to the Colombi&uropeUSA Coordination, @oalition some 166 NGOs, between July 2002 and June 2006
at least 235 persons have disappeared as a result of activities of the Colombian army forces. For more information on
extrajudicial executionsee Preliminary Report of the International Observatitission on Extrajudicial Executions and
Impunity in ColombiaAlso, see paragraph 21 and onwards of the UN Office of Commissioner for Human Rights report
A/HRC/7/39 of February 2008.
“'SeeCol ombi a: The # oltt/épsnéwsthet/meivshasppignevs+39685

SeeColombian Troops Kill Farmers, Pass Off Bodies as Rebgtg.Washington Post, 30 March 2008;
http://www.washingtonpost.com/wgyn/content/article/2008/03/29/AR20080329011 18lAteferrer=emailarticle
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3. National Register of Disappeared Persons, National Form for Search of Disapred
Persons, and the Network Information System on Disappeared Persons and Cadavers

3.1. National Register of Disappeared Persons

77. Law 589 of 2000 created the National Register of Disappeared Persons (National Register). The
National Register, which idaninistered by the National Institute for Legal Medicine and Forensic
Sciences (INMLCF), is an information system containing reference data submitted by various
institutions, all of whom should have access to the data. Decree 4218 of 2005 stipulates that t
National Register should provide reliable, timely and useful information for the identification of mortal
remains submitted for forensic autopgive direction to theearch for disappeared persons assist
in following open cases and the implemeiatabf the USM?

78. The purpose of the National Register is threefold: 1) to serve as a technical tool to assist public
authorities in the creation of policies to prevent enforced disappearance; 2) to serve as an effective
technical tool for judicial and o#n institutions to access information relevant to the search for and
identification of disappeared persons; and 3)
information to advocatthe relevant authoritider policies to prevent and/or remmd to acts of
enforced disappearante.

79. When launching an official investigation, a prosecutor or procurator must ensure that all available
information concerning the victim of enforced disappearance is submitted and entered into the National
Register however, to date this has not been the practice. Further, under the law both prosecutors and
procurators have access to information in the National Register needed to locate missing‘persons.

80. Thegovernment is responsible for the design, implementationppearhtion of the National Register,
while the INMLCF is tasked with its administration. The INMLCF, in coordination with the Search
Commission, is responsible for establishing procedures for data transfer from the institutions and the
incorporation of inbrmation in the National RegistfyFurther, the Search Commission should
supervise the process of consolidating existing information in the National Régistry.

81. Law 589 of 2000 sets forth the minimum required information for the National Registry. Glhidas:
a) information relevant to the identity of the disappeared person; b) date and place of disappearance;
and c) possible connections between the disappeared person and recovered mortal remains, based on
the place and time of their discovery, spedfinditions and characteristics of the remains, evidence,
results of technical and scientific examinations, testimonies and other information.

82. Decree 4218 of 2005 expands on the above categories outlined above and includes: a) basic
information needed fdahe identification of a missing person, i.e. first and last name, identity
documents, sex, age, size, distinguishing physical features, and other information that might assist in
the identification; b) basic information on the results of autopsies offeesland skeletal remains; c)
basic information collected by all authorities in line with their respective mandates that might assist in
determining identity; and d) other information needed for the functioning of the National R&gister.

83. In addition, Decee 4218 of 2005 allows the government (in practice the Search Commission) and the
INMLCF to determine if additional information and modules should be added to the National Registry.

“2 Article 2, Decree 4218 of 2005.

43 Article 3, Decree 4218 of 2005.

4 Article 9, Law 589 of 2000.

“5 Article 5, paragraph 1, Decree 4218 of 2005.
“% Article 2, point 8, Decree 929 of 2007.

47 Article 5 Decree 4218 of 2005.
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84. Like the National Plan, if the National Registesisproperly used, itauld serve as an important tool

85.

86.

87.

88.

for exchange of information between institutions. In addition, it could be used to verify information
that would assist Colombia in obtaining a better understanding of the magnitude and characteristics of
the problem of enfewed disappearance, which should help inform future activities and efforts.

3.2. Network Information System on Disappeared Persons and Cadavers

The Network Information System on Disappeared Persons and Cadavers (SIRDEC) is the software
platform for theNational Registry. The software contains various modules covering different aspects of
the process, including information from the National Form for the Search of Disappeared Persons, post
mortem examinations, a genetics module, and information on temengal of mortal remains. In its
current form the SIRDEC does not contain information pertaining to field activities, e.g. locating and
recovering mortal remains from clandestine places of burial, but the software can be upgraded with
additional modulesThe institutions required to input information into the National Redfstan

access the SIRDEC via the intefetsing assigned access codes.

Created as a storage database, the SI RDECOGs se.
limited. Currently it can only be used to search for information by the name of the disappeared person
or by technical specifications of exhumed cases. The SIRDEC does not alfoW fmtomatic cross
referencing of data. Various institutions have stated thattutdvbe useful if the SIRDEC could match

ante mortem and post mortem information. While the genetics module provides information regarding
which institution has obtained genetic profiles for specific cases, the software does not store these
profiles, nordoes it allow for DNA matching. Institutions with DNA capability would like to see the
inclusion of a matching software application in the SIRDEC, which they feel could expedite the
identification process. In a scenario where a multitude of institutiamucd exhumations,

examinations and identifications without proper coordination, a solid electronic tracking system should
enhance the process of coordinating the flow of important information.

However, a functioning software system does not necesgairilglate into a functioning database. The
reluctance to share information extends to the use of the SIRDEC. Although by now almost all of the
relevant institutions use the National Form for the Search of Disappeared Persons to record information
(althoughnot always properly), theymconsistentlyupload the data into the SIRDEC. The

disinclination to share information is further aggravated by the inability of institutions to process the
large quantity of information that needs to be transferred, due todteased number of cases of

enforced disappearance being registered, along with the backlog of data maintained in hard copy.

At the same timanost institutionsnaintain their own, parallel databases. For example, the Search
Commission has a separatga@base of missing persons, as do both the JPU and the HRIHL units of the
State Prosecutords Office. The Technical Body
Evidentix. The Administrative Department for Security (DAS) and the Centrattnete of the

Judicial Police and Intelligence (DIJIN) also have separate databases. There are other databases which
contain information that would be usefulttee SIRDEC, such as those maintained by NGOs and
victimsd associ at i oDES datalmse), the databhsa of Vigtimstcieaed By SCRRRD
and International Office of Migration (IOM), and the database on NGOs of/for victims created by the
Untied Nations Office for Coordination of Humanitarian Assistance (UNOCHA) and CSRBe

February P08 efforts are mad®e establish a system for information migration, following which

“8 As per Aticle 8, Decree 4218 of 2005, this includes all member institutions of the Search Commission, institutions with
judicial police functions, institutions authorized to register cases of enforced disappearance, and other institutions with
information relatedo the identification of missing persons and/or investigation of the crime of enforced disappearance, as
well as the National Civil Register, the National Penitentiary and Prison Institute, the National Administrative Department
of Statistics, the Adminisative Department for Security, and the Ministry for Social Protection.

“9 http://sirdec.medicinalegal.gov.co:8083/sirdec/

ICMP.C0OS.110.3.doc
Pagel7 of 65



89.

90.

91.

92.

93.

94.

various of the above databast®uldbe availabldor incorporation into SIRDEC.

It is clear that neither the INMLCF nor the Search Commission currently have tihgiorsal power

or support to oblige other institutions to upload their data into the SIRDEC. Moreover, the government
allocates funds for the functioning thfe SIRDEC> but the institutions responsible for uploading data

into the SIRDEC are expected tio so with their current resources.

The online application of the SIRDEC contains a section available to the general public, which

provides information on the status of registered cases of disappeared persons and the status of remains
exhumed from spead locations. For security reasons, no information on surviving family members is
available on the internet. Concerns related to the secutite&IRDEC have been raised on various
occasions, following recorded attempts to tamper with the system.

TheNational Register and the SIRDEC should also serve as a tool for information verifiéegion.

noted above, prior to entering information into the SIRDEC, institutions should review and verify
information relevant to their mandated activities, as welh&gmation entered by other institutions.
Special modules are being created that would allow the institutions, depending on their level of access
and their internal databases, to electronically verify existing information within the SIRDEC. The
possibility of directly connectinghe SIRDEC to existing state electronic databases so that information
can be automatically verified has not been explored yet. Thus it is fair to say that no systematic
verification exist at this time.

Special modules are beinggigned that would allow for automated transfer of information from

existing electronic databases itheS | RDEC. The database of the Vic
considered to be one of the better systems in the country, is the first databadelibatansferred in

this mannerFurther, efforts are currently being made for establishing direct connection between

SIRDEC and other databases, including the databases of the Ministry for Social Protection, DAS and
other institutions.

3.3.  National Form for the Search of Disappeared Persons

The National Form for the Search of Disappeared Persons (National Form) is the primary tool for the
collection of information on missing persons. Judicial and investigative authorities are required to use
the Natonal Form whenever victims or witnesses provide information on an enforced disappéarance.
Furthermore, these authorities must enter the information from the form into the National Register.
When the form is completed in a remote area without intermetecbions, hard copies should be
forwarded to the nearest office of the institution in question that can actually upload the data. In all
cases, the institution collecting the information should, within its area of expertise, verify the
information collectd.

The National Form consists of six pages, and carries the logos of the National Police, the

Admi ni strative Department for Security, the Pr.
INMLCF, and the Ombudsman. The National Form is designadltin registering disappeared

persons, as well as the collection of information concerning these cases, including personal and
professional information, ante mortem data, medical information, and information on the events
surrounding the disappearance veell as information on the person(s) reporting the disappearance.
Notably, it is the only mechanism for collecting ante mortem ddita.creation of the National Form

was an inteinstitutional effort. As such, the final form is a document with negatiestegories, some

of which, according to the INMLCFare less specific and thus might be insufficient for posterior
identificationpurposes

*0 Article 7, paragraph 1, Decree 4218 of 2005.
*! Article 6, Decree 4218 of 2005.
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96.

While the practice of standardizing information collection through the use of a single form is
commendable, is not clear whether adequate provisions have been made for the protection of

personal data collected (such as financial and criminal records), thus raising the concern for the privacy
and possibly the security of persons providing information.

In addtion, it appears that appropriate provisions have not been made regarding training on how to use
the form and it is not clearly defined who can use the form in addition to the agencies listed above.
Proper training is therefore particularly important givke multitude of organizations that use the

form, including NGOs, and given that many of the categories contained in the form are either highly
technical in nature or are vaguely wordguis leaving it to the individual collecting the information to
interpret. As a consequence, information is not always collected prépgrlynultiple efforts to

collect information from families can occur, as well as duplication of)datal crucial information is

often omitted. Proper use of the National Form isaaiitin a system that relies almost exclusively on

such information to conduct ante mortem and post mortem analysis for identifications.
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V. TECHNICAL ISSUES: THE PROCESS OF LOCATING, RECOVERING AND
IDENTIFYING MORTAL REMAINS

97. Colombia has a robust asdphisticated technical capacity to locate, recover and identify missing
persons that includes highly motivated and well trained forensic professionals, as well as advanced
laboratory facilities and databases. Howeitdacksawell coordinated andfficiently managed
system that can deal with the recovery and identification of large numbers of missing persons. This
situation is understandable given the sudden rise in the number of cases to be handled, the creation of
new institutionsand the fact thaiéld operations can occur in areaafoinghostilities

98. The political incentives created by the Justice and Peace Law resulted in a rush to locate and recover
missing persons, with no adequate provisions made to identify them. According to the JR#rjust
12% of recovered bodies have been identified since Z0ltis low number of identifications relative
to the high number of mortal remains recovered is indicative of underlying problems inherent in the
current system.

1. Organization and Coordination

99. The technical process of locating, recovering and identifying disappeared psmsomsucted under
the authority and direction of ,HRMHe Ung tthe RegionBlr o s e
and Special ProsecusiDffices In practice, liese activities are carried out by the Technical Body for
Investigations (CTI) and the Central Directorate of the Judicial Police and Intelligence (DIJIN) as
judicial police bodies, as well as the Administrative Department for Security (DAS) and theaNation
Institute for Legal Medicine and Forensic Sciences (INMLCF).

100. However, there is noverarchingsystem that regulates how these agencies should work togather
coordinate their activitiesvhich has resulted in ineffective communication, coordinagod in a few
cases, parallel investigatioridn order to assist the JPU in the exhumation of human remains; a Sub
unit for Exhumations was created in November 2006. By comparison, the HRIHHdgsitnot have a
specialized suoinit for exhumations, wit the prosecutor in charge of the investigation being present at
the exhumatiori*

101. Given the increase in the number of exhumations following the adoption of the Justice and Peace Law
in 2005, the approach to grave and case processing is no longer sifficckrequires modification to
prevent potential loss of information and/or evidence, as well as mortal remains. Observations to this
effect were made by many governmental andgavernmental organizations, including those directly
involved in the exhunt@n and identification process.

102. The following agencies have investigative and/or forensic science roles in the process of locating,
recovering , and identifying victims of enforced disappearahce:

1 INMLCF
Seated in Bogota, | NrMLfCdr @ rsc @ elf ®brareat droy @& sf
efforts. INMLCF has8 regional seats, 28 sectional seats, and 116 basic offices thiheugh
country. INMLCEF is responsible for registering and tracking cases upon completion of

2 http://www.fiscalia.gov.coljusticiapaz/exh/exhumaciones.htm

3 SeeAnnex 1 to this reporSlide 2i Technical Process of Locating, Recovering, and Identifying Missing Pefions

graphic representation of the legal/technicalgess and further details.

** Seeparagraph 67 of this report.

%5 Article 406, Law 906 of 2004 provides the basis for the involvement of these agencies in the recovery and identification
processi The expert services shalits,ekpertspfithe Matiothad ldstitbteof Liegad i c i a |
Medi ci ne and Forensic Sciences, public or private entit
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postmortem examination, includitigeir identification status, repatriation to relatives, and/or
temporary burial pending further full identification. The SIRDEC is used by the INMLCF to
store all of this information. INMLCF has DNA laboratories in Bogota, Cali, and Medellin,
comprising 0f27,10 and 10 experts respectively;

T CcT1l
Seated in Bogota, CTIl is an agency within t
judicial investigations, including providing technical, scientific and investigative support. CTI
has 24 units in all #njudicial districts of the country, which in total have 143 judicial police
units. The CTI Identification Section within the Criminalistics Division includes-settions
specialized ininter alia, genetics, field criminalistics (including crime scenegassing and
exhumations), topography, dactyloscopy, morphology, odontology, anthropology, and
archaeology. The Criminalistics Division also has specialized laboratories for ballistics,
photography and videography, questioned documents, acoustics, anstighé2it| employs
at least 8 anthropologists with a variety of training and experience, all working both in
laboratories as well as the field, and has one DNA laboratory located in Bogota. CTI uses
EVIDENTIX database for case tracking

1 DAS
The Human Idetification Department within DAS has two experienced exhumation teams and
one laboratorypbased team, totaling 15 forensic expet8S has an anthropology laboratory
based in Bogota, and plans to establish a DNA laboratory during 2008

T DIJIN
DIJIN hastwo exhumation teams, with two more scheduled to be formed during 2008. It has
limited capacity for posinortem examination and has a modern DNA laboratory in Bogota
with 8 analysts.

2. Investigating, Locating and Processing Sites of Clandestine Buria{ghdividual, Multiple
and Mass) and the Recovery of Human Remains

2.1. Investigating and obtaining information regarding sites and micrgelocations

103. The process of locating places of clandestine burial depends primarily on the source and quality of
available information. To date, most clandestine graves have been located using information provided
by victims otherwitnesses, demobilized membersaofned groups on the margin of the Jaw
through investigations.

104. As noted, since the adoption of the ltesaind Peace Law in 2005, the number of exhumations has
dramatically increased. In line with this law, one of the requirements for alternative punishment is for
the demobilized person to fully confess to past crimes. Consequently, there has been a rush to
authenticate confessions and perform exhumations as quickly as possible, since it is beliewackthat
reported graves might be disturbed and bodies removed by those wishing to conceal evidence of
crimes (although in reality disturbances of gravedate have been a rare occurrerié&uch
confessions have also prompted victims and witnesses to come forward with additional information
concerning crimes and the possible location of disappeared persons. Moreover, political pressure, as
well as pressurirom family members adds to the urgency of the exhumation efforts.

®I'nterviews with staff of the State Prosecutorods Office
Casehave been registered where civilians, after waiting
they believe their missing relatives could be buried, decide to excavate the site themselves outside the legal system. E.g.
see"Armed with amachete and sticks, Pastora exhumes looking for her daugtgeiiempo, 24 April 2007, page 7.
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105. According to the JPU, between February 2006 and 31 March 2008, 1,087 illicit grave sites have been
processed and 1,293 sets of mortal remains have been recovered, of which only 1&2mave b
identified®®*Currently, the State Prosecutordés Office
approximately 4,000 missing persons, of which 1,6@0000 are to be exhumed during 2008.

106. The CTI Manuaf identifies the following parameters as neszey for preliminary analysis prior to
deploying an exhumation team in the field: (1) information on the security at the site; (2) all available
written and oral information (including inspection orders, reports of disappearance, familial
information, witress and participant information, media, etc.); (3) established access routes; (4) mines
and UXO situation; (5) regional climatic conditions; (6) characteristics of the terrain; and (7) the
manner of deposition of the bodies. In reality, in many instaheesvestigative/forensic agencies
receive | imited information from the State Pro
to get to the site or the potential number of remains in the grave. Furthermore, reconnaissance efforts or
previsit adivities to gauge the site characteristics and necessary preparations are a very rare
occurrence, with teams often being deployed for full exhumation with only a few days notice.

107. The combination of the lack of critical information and the hurried ditpeftteams often means that
the exhumation teams are inadequately prepared. Security concerns and exhumation time constraints
have, in some cases, resulted in improper recording and recovery of remains. Statements made by staff

from two differentinstitit ons r ef |l ect s these concerns, Awe of
exhumation teams, digging up bodies in conditions that do not allow us to perform our work in line
with our proff%ssional training.d

108. No strategy for systematic recovery of mortal reraaixists. Most sites are being exhumed as
information on their existence is received, which further complicates the prablémare is no time to
sufficienty prepaef or exhumati ons. T h shoddbetidr evaluate thesneed ot o r 0
immediate exhumation of sites, and if possible, postgenevery operationgntil better conditions
exist or further investigative information on the potential identity of the remains is collected. However,
this needs to be done in parallel with the estaivlestit of a system that guarantees the protection of
such grave$&

2.2.  Security and safety considerations at the site

109. As a result of the ongoing conflict, access to certain parts of the country remains limited. The security
of an exhumation team to and site is usually provided by the security forces of the agency
conducting the exhumation. The security of the crime scene itself is not standardized and 24 hour/day
security usually occurs only when the team overnights near the site. Violent eventisgresthe
wounding or even death of members of exhumation teams have been documented and continue to
occur.Over ayear ago, an entire exhumation team went missing and was never found, and in March
2008 four members of a team were attacked and at leagisyson died. Members of the exhumation
teams are considered to be courageous because of the risks they take in finding missing persons. While
security and safety regarding landmines, UXO, booby trapping of sites, and environmental hazards are
a seriousoncern, current protocols appear to be insufficient to address these dangers.

%8 http://www.fiscalia.gov.coljusticiapaz/exh/exhumaciones.htm

®CTIManualofPrabcol s in the Area of Criminalistics, -0684omed by
18 February 2005.

% Interview conducted in Bogota in December 2007.

81 protection of mass graves is especially important in countries with ongoing conflidter security concerns. An

example includes the Iragi Law on Protection of Mass Graves. Provisions for protection do not exclusively include

physical protection, but also surveying, mapping, documenting of mass graves and other sites of illicitalibposan

remains, as well as penal provisions for unauthorized recovery and/or tempering with such remains.

“For example, the CTI Manu al specifies that in the case
touch anything, trying texpose completely the cadaver and then following topographic and film recording, withdrawal
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2.3.  Determining the micro-location

110. Determining the micrdocation of a grave in the absence of precise witness information is often
problematic and is exacerbated by Colordb&a di ver se geography, as wel |
and perpetrator disposal and concealment practices. Information on these parameters helps to shape the
exhumation strategy to maximize results for recovery of forensic evidence, including mortaksremai
and results in solid interpretation regarding event reconstruction.

111. In Colombia, victims are often tortured or mutilated using machetes and chain saws during the
perimortem periodMutilation is used as a physical and symbolic mechanism of disappearan
Additionally, body mutilation facilitates the disposal process in water sites. Perimortem and
postmortem burning of bodies, as a method of concealment, has also been régistered.

112. Disposal methods focusing on patterns in site type used by perpeinatode burial (single, multiple
and massY in clandestine graves in open fields, hillsides and cemeteries, and disposal into natural and
manmade features such as rivers, ravines, chasms, and wells. Burials are one of the most common
disposal methodSA wi dely used bur i aldndesting emetygry d swiat siel
properties or encampments of perpetrator growpsch also ofternvolve livestock or agricultural
activity. These cemeteries often contain remains of individuals executi@ieirent regions of the
country®® Further there is limited access to specific locations resulting from the security situation in
some regions.

113. Another frequently used site type involves rivers. In 2006, 206 mortal remains were recovered from
rivers andother water sitg of which 101 victims were killed by firearms, 36 by machetes and other
sharp weapons, 13 beaten, and 11 stranguiafée complexity of river si compounded by body
mutilation and extended postmortem intervaémresult in partiatecoveriesextensive commingling,
and everthe complete loss @ny mortal remains. It is unclear how these site types will be processed
in the future, as they require significant time and resources, including specialized personnel such as
divers and hegy machinery for damming, draining, and trolling river bottoms.

114. In cases where there is insufficient investigative informattmmuse ofatellite imagery and aerial
photographyhasbeen considereals aralternative method to determine potential siteslandestine
burial and may provide additional data, such as time of occurrence, terrain characteristics and access
routes. Collecting information in this manner is beneficial as physical attendance at the location is not
necessary, thus accomplices whaympotentially disturb a site will not be aware that the location is
under investigation. This in turn minimizes the necessity for securing a crime scene until it is

people from the grave, tie a rope to the body and strongly pull to assure every mechanism is deactivated before the cadave
is handl edo; CTI thdareaiohCriminafistict, February2@0b; point 10.1, paragraph 3.

%3 Revista La Semana, issue 1336 of 10 December 2007, Special Report.

% The INMCLF Manual provides a protocol on field activities for collective deaths, which are defined as 4 or mare peopl
dead as a result of the same fact. If the event is complicated with the number of victims higher than what can be managed
on that location, the event will be classified as a disaster or catastrophe with massive death.

% Burial categories listed in CTI Maal: (1) Individual or mixed where a grave contains one or more persons buried at

the same time or at different times; (2) Isolated or adjacamisolated grave is one that is separated from another grave

and can be excavated without disturbing ttieeograve; an adjacent grave is one where the wall of one grave comprises

the wall of another grave, thereby requiring a different excavation strategy; (3) Primary and secanmtanary grave is

the first burial location; if the remains are exhumed buaried again, the #Burial is considered a secondary grave; (4)

Altered and uraltered- a nonaltered burial is one that has not undergone changes (excluding natural processes) from the
moment of primary burial; an altered burial is one that has Hesmged by human intervention following the initial

burial. Archaeological methods can be applied to detect alterations in the primary burial.

% SeeWho is Missing? Problems in the application of forensic archaeology and anthropology in Colombia's Aouflict;

Maria Gémez Lépez and Andrés Patifio Umafia; 2007.

“fFinding victims in mass graves will change the statis
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116.

117.

118.

1109.

120.

logistically feasible to process it. The disadvantages to using imagery analysis ihellidéted
availability of images and resources to obtain them, in addition to the constraints inherently imposed
by a given site type (e.g. extensive arboreal ground cover).

Non-invasive geophysical methodologies, such as grgamttrating radar (GPRJ eoil resistivity
surveying, have also been considered in order to assist in determining théocatian of grave sites
and are beneficial to specific site types by indicating the presence and dimensions of disturbed
subterranean features. Noted disatbages include: (1) technigspecific dependence on the
environmental and geological conditions of the site (e.g. {SRBt applicabldo areas witltlay soils

or shallow bedrock and resistivitynot applicable to areas with high water tables); (2hdu

agricultural practices impede results; (3) logistical and time constraints (e.g. GPR does not produce
immediate on site results); (4) presence cbib@ experts and training of personnel in the identification
of appropriate conditions; and (5) resaieailability.However,it should be stressed tthis
technologycan be used to exclude the existence of a clandestine place of burial, and not to confirm it.
Nevertheless, efforts can be made to conduct studies and identify regions and site types where
geophysical methods can aid in the search of magation, which in turn could save time and
manpower.

Current techniquelseingregularlyused in Colombidor locating burials include traditional
archaeological visual assessments of ground disturbandesnvironmental changes, probing using
handheld devices, and using flaeaded shovels to skim the surface soils to expose changes in soil
that indicate a burial, as well as minor trenching using heavy machinery.

2.4. Processing the crime scene: Bumations

There are nine exhumation teams operating unde
the presence of a prosecutor being mandatory on site. The teams are each comprised of an investigator,
a topographer, a photographer, a foreasithropologist, and a field worker. Manual labor is

undertaken by either personnel from the investigative agency, or by external sources, such as cemetery
employees. The INMLCF Manual requires that the site be secured with access restricted to authorized
personnel in order to avoid site contamination. This is facilitated by the judicial police. Although the
possibility to include other experts, such as geologists, botanists and pedologists, in the exhumation of
mortal remains exists, this is not an estdildis practice. Despite the fact that the INMLCF Manual for
Cadaver Identification promotes the application of forensic archaeology and the potential benefits are
recognized by all institutions, in practice the participation of a forensic archaeologisttasbeen

scarce, thus resulting in the forensic anthropologist assuming the extra role.

The role of the forensic anthropologist is key to the exhumation (and postmortem examination) due to
the extended postmortem interval, which results in the tendenayortal remains to exhibit advanced
stages of decomposition (mainly skeletonization). The forensic anthropologist acts as the exhumation
site supervisor and is responsible for delegating tasks to team members and accounting for their
participation on ise. This expert coordinates and implements the on site exhumation process and
ensures proper registration of all recovered evidence and mortal remains. Further, the forensic
anthropologist is responsible for full documentation of on site activitfer&teristics of the crime

scene and burial, the state of the remainsandgnase, ng a st and akicdaideed f or m
Campo Blowever, despite the above, somecasegrosecutors tend to ovéte decisions of forensic
anthropologist during recovery ap¢ions.

Once the site is secured and the mortal remains and the physical evidence areiegitosédte exact
anatomic position of the remains and the relative location of the evidence to the remains are
documented prior to removal. This includestten observations, 2D or 3D documentation (via
topographer) and photographic imaging.

Existing protocols specify that each recovered body part should be packed in a separate bag (with loose
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teeth packed in a plastic container), appropriately labeledy@ridto a thick cardboard box (one
skeleton per box)in practice, recovered bodies are individually stored in separate containers (cupboard
box or body bags) with teeth being stored separately

121. Exhumation practices and documentation strategies adsitéorensic evidence, including human
skeletal remains vary between agenéid¢dowever, the protocols are largely in accordance with the
1991, AUN Manual on Effect i v edegBlrAebiraynandi Sammarg nd |
Executi ohksownbastehe Minnesota Protocol. The a
consider that the methods used represent good practice in relation to international norms. There have
been numerous developments since the adoption of the UN manual, some of winicbrpozated in
the daily activities of the agencies, even though they are not yet fully incorporated in their manuals and
thus are inconsistently appli€d.

122. Despite the fact that the INMCLF and CTIl Manuals are in line with international standardseasd str
the importance of complete and deliberate exhumation efforts and documentation practices, the reality
in the field is that there is a failure to properly document the characteristics of entire crime scene due to
security reasons, time restraints ardck of logistical and operational resources. This contributes to
an exhumation process that focuses on the recovery of mortal remains, with insufficient documentation
of other evidence that could be important for establishing the circumstances of iadiokage
among crimes/sites, or the probable perpetrator. The failure to identify and record evidence of all
crimes (such as torture or the practice of using blindfolds and ligatures) will also contribute to a loss of
information on the basis of whichdividual crimes may be linked together or indicate the probable
perpetrator.

123. Many agency representatives expressed their concerns about the negative impact of previous practices
at sites where unqualified individuals (suchramicipal workerscemetery mployeespr rescue
teans) conducted exhumations. For example, the National Army has recovered mortal remains from
surface sites and exhumations from conflict zones without transferring site or investigation information
that could be useful in determinitige identities of the victims.

2.5. Transfer of evidence and data: Chain of Custody (CoC) and supplemental documentation

124. The transport and transfer of remains from the institution conducting the exhumation to the institution
charged with postmortem ex@nation is performed under the order of the prosecutor. The relevant
prosecutor determines which agency receives recovered mortal remains for examination, depending on
their current capacities.

125. Despite the fact that the concept of Ge&sintroduced bythe Criminal Procedure Code (Law 906 of
2004) and is reflected in the INMLCF Manual for Cadaver Identific&tmnd the Manuabn Chain of
Custody Proceedingtjere are recorded instances where cases of human remains and evidence could

% |CMP was provided with the CTI Manual of Protocols in the Area of Criminalistics andNMLCF Manual for

Cadaver Identification. The protocols for DAS and DIJIN relevant to exhumation and examination were not available.

%9 E.g. the use of a stratigraphic approach to excavating crime scenes and its documentatiodimehséens, which

allows for improved crime scene processing and evidence collection, greater precision in documenting the spatial context
of the scene, event reconstruction, andgsociation of remains.

"fwith the purpose of demonstrating the authenticity of the probatatgrial and physical evidence the CoC will be

applied considering the following factors: identity, original state, conditions of collection, preservation, packaging and
submission, places and dates of storage and the change that everyone who hedtbilynheis made. Equally the name

and identification of every person who has been in contact with these elements have been registered. The CoC is initiated
in the place where the probatory material and physical evidence are discovered and if someoherangs to you or

are found and ends with the order of the competent auth
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not be located dumig the procesS.Furthermore, according to the INMLCF Manual until December
2004 the method by which mortal remains and evidence were sent to laboratories was not routinely
documented, with the evidence being accompanied only by an office request fersanaly

126. The INMLCF Manual also requires that transfer of probatory material/evidence (from the field or
laboratories) be accompanied by relevant supplemdataiments as well as the Cd&lipplemental
documents include a description of the items, an eagitamfor the type of study requested, and copies
of inspection orders, autopsy protocols, photographs, witness declarations, and clinical records, which
are essential to the processing of evidence, especially for establishing identity (criticalig ¢here
presumptive identity), cause and manner of death atetrdining postmortem intervallumerous
institution representatives have expressed their concern over the delay in information transfer between
the field and the laboratories and between labaestowhich has been noted to take weeks or months
and in some cases such information has not been transferred at all.

2.6. Postmortem examination and identification of human remains

127. The agency involved in the exhumation transports the evidencertoethienal office and then the
evidence is submitted to the appropriate laboratory for anafyassa general rule mortal remains with
soft tissue are transferred directly to INMLCF regional offices. Once reaching Bogota, an autopsy will
be preformed anthen, if necessary, the case will be sent to an anthropology laboratory in Bogota,
Medel |l in or Tunja. Cases of skeletal remains a
identificationo (i .e. t he dhertingestigetive analyseshThef a b
remains are thesubmittedfor autopsy and review, resulting in an official scientific determination of
status. If this investigation does not result in a positive identification, then the case will be signed off
byapah ol ogi st as HRamen Noreimanduni iAeNdN® )(.or

128. For recovered mortal remains whose identity is presumed known (i.e. investigative or associated
evidence that i ndifistahe ®rensit dnthropplegrsicrean disloginabpofie) |,
other specialists (e.g. medical doctors, odontologists, psychologists) also provide inforwtaitibris
then compared with information from the investigation and the National Form, including available
antemortem records. A DNA profile is then geated from the remains and compared to familial
profiles®1 f a match is rendered, a pathol oginlmg wi l I

with the requirements of Article 251 of the Criminal Proceedings Code

129. For postmortem examinatisrio be effective in contributing to identifications, antemortem data

" Tracking is further complicated by the assignment of various numbers to evidence. For example, according to a
representative at $nINMLCF, in the field the numbers include: 1) Noticia Crimininis number; 2) number assigned by

St ate Prosecutords Office; 3) number of the exhumati on;
remains. Upon reaching INMLCF, a caseéhafnan remains will receive at least 3 or 4 new numbers. These numbers
i ncl udhdicaciotd), fi he i nternal | NMLCF tracking number; 2) aut

other numbers specific to lab type.

"2 This does not necessarilyean that the agency responsible for the exhumation will be involved in the examination and
identification process.

“AWhen requesting genetic matching it is required that
and all experts por to sampling so to reduce number of samples to be processed and on the other side, only the body parts
that are completely identified are handed over which leads to a situation where body partsdetttityoremain with the

institute. Recent experiees in other countries such as US, Norway and the former Yugoslasaa different

methodology in cases of high body fragmentation, such that depending on available resources in the first instance DNA
profiles are taken from all parts as well as the prsfirom presumptive families followed by-association of human
remains through efforts of doctors and forensic anthrop
“Criminal Proceedings Code, Art i cl ents@entlfic methddoaccepted mtheée d e nt
criminalistics manuals can be used, such as the morphologic characteristics of fingerprints, dental charts, and DNA genetic
profiles (é)0
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relating to individuals who may be represented by the remains must be collected accurately and be
available for comparison. All information relevant to an enforced disappearance ¢secbtia the
National Form; however, most institutions that collect the National Form do not have trained
individuals. Further, the form does not clearly define the categories of information required from
relatives of the disappeared pers6hs.

2.7.  Creating the biological profile

130. In general, anthropological examinations conducted in all agencies follow similar standards. The
anthropologist begins the examination by noting the date, location, start and end time of the
examination, and the names of the kess. The case is then laid out in anatomic position and an
inventory is completed. Xays are taken of all dental and skeletal features. For commingled cases, case
numbers are written directly onto the bones prior to anal¥sis.

131. The biological profile othe mortal remains is therstablishedincludingassessments of the sex, age,
stature anéncestral affiliatiorof the person, as well as notation and interpretation of skeletal changes
indicating sickness, pregnancy, handedness, and antemortem traupaaheralgies. An odontological
assessment is also conducted at this time. The key methodologies for creating a biological profile are
based on relevant international studies and metHadswell as on populatiespecific studies for
stature estimatidfard age estimatioff. However, discrepancies are present between the existing
protocols on establishing a biological profile among different institutions, as well as a significant
difference in the experience and training of anthropologists across the board.

2.8. Assessing trauma

132. The anthropologist documents any traumatic changes to the skeleton and dentition that occurred during
the perimortem and postmortem periods in order to help the forensic pathologist infer cause and
manner of death, as well as tdieste the postmortem interval. The INMLCF Manual is limited
regarding this subject and only explains how bone reacts to trauma over a 2 month period. Specifically,
the manual is lacking explanation of postmortem detection of torture and does not dbedipe of
trauma or its causés.

133. Various types of torture and postmortem body mutilation are common in cases of enforced
disappearance in Colombi&id unfortunate that there are no published studies on perpetrator
dismemberment and very few publishetudies on concealment patterns in Colorfibiehich would
benefit the interpretation of cause and manner of death by correlating traumatic markings on soft tissue

S Seeparagraphs 94, 95, 96 of this report.

® The potential of commingled renmai amongst cases is a recognized problem in anthropological work in Colombia,

which greatly impedes the process of identification due to time constraints and uncertairagsufaiation.

Commingling can be encountered under the following circumstahyesthin burials where more than one individual

have been dismembered and interred together; 2) due to natural taphonomic processes, such as encountered in rivers as
places of disposal; 3) during temporary storage practices when it is common for disiviteom the initial location after

3 or 4 years and subsequent burial in a communal grave; 4) as a result of hurried exhumations; and 5) inexperience of the
individual responsible for case assessment on site.

" SucheyBrooks study, Iscahoth study, etc.

8 Sanabria study, 2001.

"9 Rodriguez study, 1998.

8 The reference document for identifying torture is the 1991 UN Manual on Effective Prevention and Investigation of
Extra-Legal, Arbitrary and Summary Execution: Annex Il Postmortem Detection of Tortureélsiima Protocol), which a

is short summary document that provides minimum and now outdated information.

81 SeeWho is Missing? Problems in the application of forensic archaeology and anthropology in Colombia's conflict; Ana
Maria Gémez Lépez and Andrés PatiUmaria; 2007.
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to those on the skeletal elements so to establish a pattern of marking placement, andnsity
frequency.

2.9. Investigative tools for generating hypotheses regarding identity

134. Other scientific tools which may aid in the identification process involve theisalpline of
morphology, which is currently a technical ssdxction at the CTI Crimalistics Division.
Morphology merges artistic techniques in various media with the study of human variation to produce
an estimated likeness of an individual that may be displayed to the public in hopes of stimulating
recognition by relatives and frieedThe morphology section focuses on verbal descriptions, graphic
processes of aging and characteristics determination with possibilities for appearance changes,
superimposition techniques, plastic (traditional) facial reconstruction, graphic facialtractos
based on the skull (computgenerated 3D reconstruction), and image matching. Such images can be
found on the website of the State Prosecutor Qffitmavever there is no published information tme
number of cases in whighe application ofmorphology hasesulted in relevaradditional
investigative information

2.10. Sampling of remains

135. At any given time during the examination stage, mortal remains or parts thereof may be sampled, with
the extracted specimens sent to a different laboratthyn an agency or to a different agency
altogether. Inadequate coordination and lack of standardized tracking of samples contributes to the loss
of data and specimens. Samples may be taken for biological préfitiegetic analys?s or for
posterior aalysis®* All remains intended to undergo chemical application for maceration must be
sampled prior to preparation.

2.11. Postmortem examination reports

136. A final report, which is signed and dated, is prepared from all the proceedings, results andormnclusi
The report must meet the legal requirements of the Criminal Procedures Code, Article 210. As of
March 2008, the AForensic ldentification Repor
CTI, a validation mechanism exists whereby the proceedingsesults are verified by the Chief
Coordinator for the area prior to submission to the prosecutor.

2.12. Transparency in the examination process

8 According to INMLCF Manual, the following includes specimens for transfer during autopsy to anthropologist for
biological profiling under conditions when anthropologist is unavailable: 1) Sex estimation: cranium, mandible, pubic
symphysisilium, complete femur, complete humerus; 2) Race/ancestry estimation: cranium and mandible; 3) Age
estimation: cranium,"i 7" ribs, clavicle, pubic symphysis; and 4) Stature estimation: left or right complete femur and

left or right tibia, left or ryht fibula, or complete left or right humerus, radius or ulna.

8 For remains with soft tissue, the INMLCF Manual calls for blood, muscle or bone tissue samples. For bone samples, it is
recommended that diaphyseal fragments with the dimensions of 8 x 12 @xcésed from the femur or tibia (a cross

section is not to be taken).

8 According to CTI Manual, if the remains are to be reburied prior to positive identification, the following samples are
preserved for posterior analysis: 1) a complete femur {iamailable, another long bone); 2) two teeth (preference for
mandibular incisor); and 3) one molar (for DNA testing). These samples are packaged with the ID number, date and
person who took the sample. Although, it is unknown whether the INMLCF is éntrdlce same samples as CTI for

posterior genetic analysis, INMLCF representatives have stated that reserve samples are extracted and stored within their
facilities prior to reburial and that this practice has been standardized for the past 7 years.
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137. Following the introduction of an accusatory system in Colombia, representatives of victims can
participae in the process of examination of mortal remains. This provision has allowed for the
presence of NGOs, such as EQUITAS and the AFFIC Foungfdtioo of fer families a
opiniond when they believe that t hematioNlddtinGF has
the postmortem examination (e.g. skeletal trauma consistent with toAliheugh he roles taken on
by such NGOs help provide scientific transparency and thus accountability within the pitoeiess
inclusion in the process hast alwa beeneasyand has often resulted strong confrontation with
the state institutionsho mayconsider thasuchindependent monitoringuestiongheir expertise

2.13. DNA confirmation of a potential identity

138. The application of DNA typing for identdation of human remains is presently conducted by three
agencies: INMLCF, CTI and DIJIN. All laboratories are accredited by a Colombian national agency as
adhering to 1ISO17025 standards. The INMLCF has the largest DNA capacity with laboratories in
Bogota,Medellin and Cali. The INMLCF Bogota laboratory is the oldest, and acts as the principle
center, staffing 27 experts for analysis of biological and genetic information. The laboratory in Cali is
the newest, with operations projected to begin during ZDR& INMLCF laboratory in Medellin was
built in 2007 and is currently operational with 10 scientific staff members. The CTIl and DIJIN
laboratories are located in Bogota, and are outfitted with modern equipment and sufficient physical
laboratory facilitieslt has also been announced that DAS will open a DNA laboratory during 2008.
None of the facilities could be considered state of the art in terms of facility design, but all are more
than adequate for the execution of high throughput DNA testing, givectigé protocols and efficient
work flow management.

139. In addition to the above listed agencies, there are other DNA testing capacities in Colombia (e.g. the
DNA laboratory of thest at e P r o c utmedNational Jsiversity, firid the privedervicos
Medicos Yunis Turbawboratory in Bogota), currently not engaged in the process of DNA
identification of victims of enforced disappearance.

140. Assignment of particular case samples to each laboratory for DNA typing tends to follow which agency
was invohed in the exhumation and/or examination of a case, but a firm rule does not exist. The
individual prosecutor determines where to transfer samples for DNA confirmation of presumed
identity. According to INMLCF, in cases where there are strong indicatignsssfble identity a bone
sample is taken from the case, usually from the long bones and/or teeth, and sent to the genetic
laboratory for processing. However, in JPU cases exhumed and analyzed by DAS, CTI or DIJIN, a
bone/tooth sample is taken and procdssgen when there is no real indication of identitye basis
for engaging in the latter process is unclear, given that no effective means for matching DNA samples
in the absence of hypotheses of identity exists.

141. Typically, bone/tooth samples taken franset of mortal remains, together with presumed familial
reference samples are sent to INMLCF, CTI or DIJIN. A single laboratory then performs DNA
extraction, followed by directed comparisons between profiles from the bone/tooth sample and the
reference amples from the relatives. However, it sometimes occurs that related samples and references
are sent to different laboratories, which is a problem in the absence of a centralized system for data
storage and genetic matching. This will result in DNA prefilef r om f ami |y member s
with regard to matching with profiles from skeletal samples that may have been typed in a different
laboratory. Additionally, in the absence of genetic database matching capability, DNA testing is
limited to a confimatory role for preexisting hypotheses of identity. Since presumptive hypotheses of
identity are not always correct, this likewise creates the necessity that DNA profiles be archived in an
factivedo form so that t hey amprofleisweneratbdendhe fumree di a
regardless of which lab produced the profile.

8 Physcal and Forensic Anthropology and Criminal Investigation Services (AFFIC).
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142. The collection of family reference samples for DNA analysis is not systematic. When field exhumation
teams have information on possible identity and family members ateld@asamples may be taken
by them. Ot her wi se, the State Prosecutoroés Off
samples at other places and times as specific information becomes available. As an example, the
collection of biological reference samgplduring the pilot project of the Search Plan was undertaken in
a systematic manner, with all samples collected by a single institution, usually at the same time with
the submission of the National Form. On the other hand, there have been cases whenu&bhms
approach families to collect biological reference samples, starting with blood, then saliva, and finally
hair, due to the limited number of kits available for collection of a specific sémple.

143. The DNA identification system in Colombia requires atrardatabase of family reference samples
and a coordinated system by which reference samples are collected. Currently the process appears
inconsistent and uncoordinated. For example, the CTI claims that it has teams that are systematically
collecting refeence samples from relatives of missing persons and that they have created a genetic
database. However, thelJiRas announced that it will begin systematic and coordinated blood
collection efforts together with INMLCF, in targeted areas of the countrmg @008 Further,
presumptive hypotheses of identitgn bewrong, and if directed comparisons with presumed family
members fail to find a match, all genetic prof
matched immediately if any matchipgofile is generated in the future, regardless of which lab
produced the profile.

144. The primary type of DNA testing performed in all the labs is nuclear short tandem repeat (STR) typing,
but all laboratories have mitochondrial DNA (mtDNA) testing caliéds either currently in practice
or planned for the near future. DNA testing methods required for human remains identification are
comparatively specialized and demanding, for the most part involving recovery of DNA from bones or
teeth. The samples thate tested may have been exposed to any of a wide variety of environmental
conditions, differently detrimental to the preservation of DNA. Mitochondrial DNA is a high copy
number genetic element, and for this reason can be recovered with higher suesdssmehighly
degraded remains. However, mtDNA testing provides much lower surety with regard to hypotheses of
identity. Final success rates of DNA extraction from bone/tooth samples is estimated at 90%, with 30%
of all typed samples requiring-tgping. It appears that nuclear STR typing is the first choice of
analysis in Colombia, with mtDNA used only when STR typing is not possible (e.g. the sample having
too little DNA for successful nuclear DNA typing, or the availability of distantly related materna
relatives only).

145. Despite the specialized nature of DNA testing from degraded bone samples, and genetic matching
between family relatives, none of the laboratories have dedicated facilities for this type of work. All the
labs have significantcaseberch s of ot her types of Aroutined cr
instance, receives some 40 new sexual assault cases each month, and has a significant backlog of
sexual assault cases they are under pressure to complete. At the same time they are usder serio
financial limitations for the purchase thfe requiredeagents. Clearly, competing pressures and
priorities make it difficult to establish a maximally effective and focused work flow for missing
persons casework.

146. There is a lack of standardization amgdhe laboratories. Each laboratory has it own protocols which,
under proper forensic practice and requirement for accreditation, need to be supported by a separate set
of validation experiments. In addition to requiring redundant effort, this has tkieidable result that
the laboratories will not have uniform capabilities with regard to difficult samples or cases requiring
special treatment. Of greatest significance is that the choice of STR typing kits, each with its different

8 There have been cases of families receiving notification that the identity of their missing relative has been established
based on the donated blood samples, in cases whermitie$ have donated saliva samples only. This undermines the
entire identification process and causes the families to doubt the established identity.
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148.

149.

150.

151.

152.

153.

set of genetic loci, inot standardized. This has the result that data from different laboratories may not
be compatible for genetic matching or statistical calculation.

It is widely recognized that the current throughput of the laboratories (individually and combined) is
insuficient for the missing persons caseload. The technical competency of the various DNA laboratory
staff is solid and their dedication and motivation are commendable. However, levels of productivity are
not high, and protocols are not optimized or arestate of development. Different laboratories are
working separately on the development of improved techniques, for example, targeting increased
efficiency in DNA extraction.

The single greatest weakness to the combined cost effectiveness of the DNA&gabiities in
Colombia is duplication of effort. Each separate laboratory has to independently solve the same or
similar sets of logistical, management, physical, informational, and technical problems. Working
separately, each laboratory requires compiehigh level direction, trains its own personnel, develops
its own methods policies, and competes for funding. Nonetheless, the notion appears to remain that
increasing the capacity for DNA typing is best served by opening yet more DNA laboratories,
someimes by agencies that currently have no DNA capabilities. There also seems to be the idea that a
greater regional distribution of DNA laboratories is beneficial for dealing with a caseload that
originates from many regions of the country. On the contitaig/far more cost effective to establish a
reliable means for transporting samples wherever they need to go for DNA analysis at an efficient
high-throughput testing facility.

Probably the largest obstacle to high throughput DNA typing is the arrangefwork flow that is

generally the same in each laboratory: a single analyst receives victim (bone/tooth) and family
reference (blood/saliva) samples, processes each through every stage of the DNA typing, analyzes the
results, and prepares a reportafysts compare only the victim and reference profiles submitted in the
particular case, and if there is a match, perform statistical calculations by hand. At INMLCF, the stated
goal for maximum output of an analyst was to complete ten cases a montherbthisvs not

achieved with regularity. This approach to work flow requires analysts to have a wide span of
expertise, with long periods of training needed to add or replace staff, and a relatively high cost for
employees with highly developed capabiltie

It was repeatedly mentioned that laboratories are insufficiently funded for the purchase of necessary
reagents and consumables, with this being a limiting factor for operating the labs even at their current
capacity. Notably, this invalidates the ceptthat addressing the throughput challenges should be met
by an increasing profusion of DNA laboratories.

Al DNA | aboratories use a genetic database ca
developed and distributed by the USA FBI). The databasesigrked to store DNA profiles from

crime scenes and links them through direct matching to suspects or convicted offenders. Apparently,
DNA profiles from missing persons casework are also stored in CODIS. CODIS searches for matching
DNA profilescanbeuseédn a fl ow stringencyo mode to provioc
relatives, but since the CODIS application was not designed for this purpose, it is inefficient and

inexact. As a result, the Colombian DNA typing efforts have no adequate meassféoming

matching between databases of DNA profiles from mortal remains and family members of the missing.

In addition, there is no capacity for complex statistical evaluation of genetic kinship. In the case of
matches between victim and family refece profiles, calculations involving simple sets of immediate
family members are done by hand. Software is required that is capable of performing calculations on
any relationship pedigree, which permits making use of a much wider range of reference family
members, and therefore significantly expands the scope of cases that can be resolved by kinship
matches.

Despite the inherent challenges posed by different agencies working separately on the same general
identification effort, and the high degree of daption this entails, there were a number of positive
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points observed: 1) The level of dedication of the various agencies to cooperate toward the ultimate
goal of an effective identification process is high; 2) the level of territoriality andhseféstwhile
unavoidably present given the system, was relatively minimal; 3) the various agencies are aware of the
challenges posed, and have a detailed appreciation of a large number of areas where coordination is
vital; and 4) the agencies are taking concsttps to mutually identify and act upon improvements in
standardization, coordination, and communication that will be required for the system to function
efficiently and effecti velnys.t iTthuet iloantatle rS uibsc otnhne
constituted by senior members of all DNA labs, which leenbmeeting for several yeafre

subcommittee has systematically identified areas where increased coordination and standardization are
needed, and has analyzed the problem of throughput andaediouitations in detail.

2.14. Storage and final disposition of mortal remains

Once the remains have received their final, legal identification they are prepared and handed over to
their families for burialStorage of unidentified human remaingtie responsibility of th®r o s ecut or
office under whose authority the remains were recovered and processeudititibe help of the
institutions that processed thremains coordinate with cemeteries to bury unidentified and unclaimed
identified remainsvhen storage capacity is exhaustll institutions involvedin the burial ofsuch
forensically examinedemainshave the obligation to report all information relevant to the burial

location to the National Regist&rAs an exampleaccording to the INMCF, the current number of

such bodiess estimated to be over 2000, of which, 89% are buried in individual graves/crypts, 5% in
common graves and 6% in multiple crypts.

Unfortunately,and contrary to Article 14 of Decree 4218 of 260&emeteries in Boga and

elsewhere do not always maintain proper records of buried mortal réfhdihiie SIRDEC contains a
module in which the place of (temporary) burial of all processed unidentified bodies should be
registered, historical data (prior to 2006) has nohlmemsistently entered. In some cases, three to four
years following the burial afinidentified(NN) remains in individual grave/crypts, the mortal remains

are moved to ossuaries, where a danger of commingling with other sets of skeletal remains can occur.
In addition, cases of cremation of remains have also been regiSt8tezhpractice continue tooccur

despite the legal obligation of local cemeteries to guarantaetéugity of temporallyburied remains

at all times”* Finally, it is alleged that lad cemeteries hold remains of unidentified individuals

recovered by civilians or rural authorities that never entered the identification process.

87 Article 14, Decree 4128 of 2005.

88ﬁ(é
Il i ne

) the cemetery admini st r atdomarkséng efthadraves gith the data tequieedin h e p
with the National Register of Missing Persons. 0

89 SeeWho is Missing? Problems in the application of forensic archaeology and anthropology in Colombia's conflict; Ana
Maria Gémez Lépez and Andrés PatiUmaria; 2007.

% SeeObservations on unidentified human remains in Colombia; EQUITAS, February 2008.

°! Article 14, Decree 4218 of 2005.
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V. VICTIMS AND THEIR RI GHTS

1. Who is a Victim of Enforced Disappearance?

156. In recent years it has becomkenost universally accepted that victims of enforced disappearance
include not only the disappeared persons, but their family members. This concept is reflected in the
definition of a victim used in the International Convention for the Protection ofeAdidAs from
Enforced Disappearané&The UN Human Rights Committee and the Isenerican Court of Human
Rights (along with the European Court of Human Rights) have also found families of disappeared
persons to be victims, especially in cases when the Issat failed or refused to undertake all actions
necessary to establish the whereabouts of the disappeared person; or when the state has not provided
the attention needed at the time when the disappearance is reported, and thus caused prolonged
suffering b family members due to the ongoing uncertainty of the fate of their missing lovetf ones.

157.Col ombi a6s struggle with t h%Asconnmmdefamigonofivio r ef | e
constitutes a victim of enforced disappearance is of crucial tapae inproviding victims, including
the families, with effective remedies, including reparatidvbile Law 589 of 2000 refers only to the
missing person as the victim of enforced disappearance, other related legislation includes references to
the rightsof the family members, and in some cases explicitly defines them as victims. The spouse,
permanent partner, and other direct relatives of a victim of enforced disappearance are also considered
victims under the Justice and Peace Cafhe Search Plan, evenore broadly, defines relatives of a
di sappeared person as: nal | persons interested
consanguine connecti®ons with the disappeared. o

158. Furthermore, in its Decision-870 referring to the Justice dPeace Law, the Constitutional Court
states that, ithe family members of wvictims of
considered victims themselves, for%all 1legal,

159. The definition of who is a viati of enforced disappearance in Colombia appears to be dependent on
the context in which it is applied; broadest when using families as a source of information, e.g. the
definition used by the Search Plan, and much narrower when referring to reparajiahg, @efinition
in the Justice and Peace Law. However, it appears that the most commonly accepted definition, when
discussing family members of the missing person as victims, is the one provided by the Justice and
Peace Law, as extended by the Constin#i Court recommendation to include family members of
those missing persons not covered by the law.

2. Targeted Gr evuipcst iamdz aftReon 0

160. In its report on Colombia, the UN Working Group on Enforced and Involuntary Disappearances noted
two distinctperiods in the evolution of acts of enforced disappear@deetween the 1970s and late
1990s, where state actors were the alleged perpetrators in most cases (allegedly backed by
paramilitaries), and activists, alleged guerrilla and members efiefi parties and their supporters

%2 The International Convention for the Protection of All Persons from Enforced Disappearance, Art 24 (1) statés that

the purposes of this Convention, Avictimd means the dis
direct result of a Mhisasrafguablycthe droaddastsntemati@nal definiticnef adictim of enforced
disappeanace to date.

% See e.gBamaca Velasquez case, Infemerican Court of Human Rights, vol. 70, Series C, paras166925

November 2000); Quinteros Alemdia v. Uruguay, Communication No.107/1981, final views of 21 July1983, HRC, and

Kurt v. Turkey, Applcation No. 24276/94, Judgment of 25 May 1998, European Court of Human Rights.

% For the definition of a missing person as a victim of enforced disappearance, see paragraph 37 of this report.

% Article 5, paragraph 2lustice and Peadaw.

“NotethattheSear ch Pl an defines firelativeso rather than Avict
%7 Constitutional Court Decision-370, point 6.2.4.2.8.
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and farmers were targeted as victims; é2)doetween the late 1990s to date, where paramilitaries were
the alleged perpetrators in most cases, and an
targeted as victim®.The UN report highlights how the changing nature of the conflict in Colombia

has affected different groups at different phases of the conflict.

161. In Colombia specific groups tend toappear as victims of enforced disappearance. As an example,
t he fcsloecainasli ngo phenomenon, first noted in the
prostitutes, homosexuals, alleged civilian supporters of guerrilla groups and others. Further, the finding
from recent exhumations point to the fact that a high nuimbiedividuals belonging to specific
groups, such as, religious groups, indigenous tribes, the@dlombian community and rural
populations living in areas of economic interest are disproportionately targeted as victims of enforced
disappearance.

162. A universal characteristic of enforced disappearances is that the majority of persons missing are men
and the victims left behind are women (often mothers and single heads of household), children and the
elderly. In addition, in Colombia most of these victiaften live below the poverty line in rural areas
and are uneducated. As such, the families of the missing have specifiecmeamic needs that
require direct and timely attention.

163. Itis not unusual for family members of disappeared persons to bawictiother serious crimes,
directly or indirectly related to the disappearance. In some cases, these crimes happen in conjunction
with the disappearance (e.g. a man goes missing and at the same time as his wife is sexually abused by
the perpetrators), dollowing the disappearance, either to intimidate the remaining family members to
prevent them from reporting the disappearance, or as an act of revenge for having reported the
disappearance. To date, the CNRR has officially registered at least 10 dasegedfc t i mi zat i on
Colombia® This phenomenon may exacerbate the insecurity felt by the relatives of the missing and
help explain why over 70% of the cases of disa
by men and why cases of disapese are believed to be chronically underrepdfted.

164. Concerns have been raised by numerous NGOs that, when collecting information on cases of enforced
disappearance, authorities tend to concentrate only on the disappearance itself and do not try to elicit
information on related crimes. This exacerbates a situation where persons reporting the disappearances
may already feel uncomfortable reporting additional criminal acts, especially in cases of sexual abuse,
where victims may fedgboashamed or humiliatetd report the case. Even the National Form
envisaged as a tool for the collection of all relevant information that could assist in the investigation of
the crime of enforced disappearance, does not contain a reporting category for other crimes that
occured in relation to the disappearance.

165. Although the security situation has gradually improved in recent yearsvictims remain reluctant
to register crimes suffered and/or engage in public debates on the issue of enforced disappearance. The
idea that eporting a disappearance can result in negative repercussions for other family members
prevents many from officially registering cases. Even in areas that are now under the control of state
forces, security remains fragile, and victims fear the perpedrdtor pot ent i al return.
to register their relatives as missing due to fears that state actors may be complicit in the act of
disappearance. Although this situation has been improving over the past two years, the level of mistrust
of stateinstitutions on the part of victims remains high.

% UN Working Group on Enforced and Involuntary Disappearances, Mission to Colombia, E/CN.4/2006/56/Add.1, 17
January 2006, Paragraph 55. Pleaste that the Working Group Report refers only to the period between the first case
received in 1973 to date.

“l'n Col ombicaj mizati ond is considered to be a crime comn
members of the disappeared gmar following the initial disappearance, in direct or indirect connection with it.

W) nformation provided by the Justice and Peace Unit of
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166. A specific challenge exists when dealing with certain victim groups, including indigenous tribes,
specificreligious groups, and the afomlombian community. Such groups have specific customs
related tamourning, burial, and handling of mortal remains. Consequently, any comprehensive strategy
for assistance and outreach to victims in Colombia must take into consideration the specific needs of
these groups.

167. Finally, the state and civil society needjige public recognitiorto all victims of enforced
disappearance. Thimightinclude commemorations (e.g. the International Day of the Mi§sBj
August), the creation of memorials at sites of disappearance, exhumations, and burials, the mounting of
commemorative and memorial plaques, etc. It is important that such recognition be led by a state level
strategy, in consultation with the victims and that it is implemented jointly between agencies that assist
victims, and financed by the state. It shouleglsovide a space for the inclusion of NGOs and victims
in its implementatior®*

3. Victims, Victim Groups and Victimsd Associ a

168. Until recently, victims of enforced disappearance in Colombia were generally unified. However, one
effect of the JusteE and Peace Law was to divide these victims into two groups: those defined as such
under the new law, and those not defined as victims therein. Thus, Colombian law distinguishes
between victims of the same or similar crimes based solely on the perpdthatsame crimes, equal
in gravity and the consequences for the victims, are not only processed via two different judicial
mechanisms, but further the victims are provided differential access to rights. This effective
discrimination stems not from the typ&crime suffered, but only on whether or not the perpetrator
gualifies for alternative punishment under the Justice and Peace Law. As expected, this has resulted in
numerous criticisms, including allegations a$atimination on the part of the State

169. The division of victims into two distinct groups further corresponds with the development of
institutions mandated to address their needs. For example, the CNRR is mandated to work exclusively
with victims defined by the Justice and Peace Law; while thecBe&Commission, although mandated
to address the needs of all victims, has found itself in the role of primarily addressing the needs of
victims falling outside the Justice and Peace Law.

170. This de facto separation of victims into two groups affectattiidy of their associations to overcome
differences of opinion and cooperate with each other, thus weakening their effectiveness. Regardless of
their differences, there remain strikisthg si mil
primary needs of victimsThese can be grouped into three core areas: (1) assistance to victims to
participate in the process of exhumations and identifications; (2) assistance to victims to participate in
judicial and other legal proceedings; and (3) psysbaal assistance. Most associations provide some
assistance in all three areas, and in fact bel
these needs.

171. One of the biggest challenges Colombia faces in addressing the issue of enforceaddisappés
coordination and information flow, not only between institutions, but between victims and state
institutions, which if not overcome creates barriers and mistrust. Inclusion of victims and civil society
groups is critical to the efforts of theast to understand and address this issue and to the victims in
their ability to effectively access their righfé While the engagement of ASFADDES in the work of

101 A positive example that can be followed is the econ Marking Sites of Exhumations and Burial by the government

of Bosnia and Herzegovina, which stipulates a standard manner in which memorials are to be placed and designed.

192y way of example, in Bosnia and Herzegovina, the State Ministry of HumatsRigd Refugees incorporated
victimsd associations in a consultative process to draf
problems in implementation of the law back to the government. Associations of families also activejyeped in
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the Search Commission and the joint effort offtedres de la Candelariand the CNRR in the
creation of a website designed for victims of enforced disappearance is positive, it also has the negative
effect of perpetrating the division of victims following the Justice and Peace Law.

172. The capacity of victimdassociations to provide assistancedpahdent upon available fundjrand
the assistance they receive from state institutions is limited. Most of their financing is provided by
international donors on au hocbasis, which affects the sustainability of their programs. These
funding limitatins not only influence their capacity to provide assistance to victims, but their ability to
be independent implementation partners of the Search Commission, CNRR, and other institutions.

4, Rights of Victims

173. Under international law, the prolonged suiffig caused by the uncertainty of the fate and whereabouts
of a disappeared person has been found to constitute a form of torture for the family members of the
missing persort?® In this regard, it is increasingly contingent upon governments not only tesadd
the disappearance, but also the effects of that crime on the families of the disappeared.

174. There is no single law or decision that systematically and holistically regulates the rights of all victims
of enforced disappearance in Colombia. Ratherrertes to these rights are scattered throughout
different legislative acts, and implemented through various mechanisms which were not created to
specifically address victims of enforced disappearafagictims are left to rely on general
mechanisms creatddor vi cti ms of @Aarmed groups organized
forced displacement, murder, and sexual abuse); all victims of the armed conflict, or victims of regular
crimes, none of which fully address the rights of victims of eefbdisappearance.

175. The basic premise in relation to rights of victims of enforced disappearance is their right to know what
happened to their missing loved ones, whkeyare, who caused the disappearance, punishment for
the perpetrator, anttheright to receive reparation for the harms suffered.

176. Within the framework of international law, the International Convention for the Protection of All
Persons from Enforced Disappearance guararitéesalia, the right toknow the truth about the
circumstance of the disappearances and the righeparationthe UN International Covenant on
Civil and Political Rights guarantees the right to effective remaualythe InterAmerican Convention
on Forced Disappearance of Persons places an obligation Stat® punish the perpetratol's.

177. Under domestic law in Colombia, the rights to truth, justice, and reparation are provided for either
implicitly (in various laws) or explicitly as is the case with the Justice and PeacBilawonsidering
the JustceanBeace Law, the Constitutional Court stat
suffered consequences of a cri me) “whichimcluddse ri g
victims not covered by the Justice and Peace Law and victims of criegsdato have been carried
out by state actors.

campaigns to educate groups about their rights. The government and associations jointly mounted a campaign to present
and distribute &uide for Families of Missing Persgress well as other documents relevant to the needs of victims.

183 5eee.gBamaca Velasquez case, Infanerican Court of Human Rights, vol. 70, Series C, paras166925

November 2000); and Quinteros Alemdia v. Uruguay, Communication N0.107/1981, final views of 21 July 1983, HRC,
and Kurt v. Turkey, Application No. 242/@t, Judgment of 25 May 1998, European Court of Human Rights.

1% seeAnnex 1 to this reporSlide 3i Rights of Victims of Enforced Disappeararicegraphic representation of the

rights of victims and further details.

1% UN International Convention for tHerotection of all Persons from Enforced Disappearance, Article 24; UN
International Covenant on Civil and Political Rights, Article 2, point 3 (a);4Ateerican Convention on Forced
Disappearance of Persons, Article 1 t)Articles 6, 7, and 8Justte and Peadeaw.

1% Articles 6, 7, and 8Justte and Peadeaw.

197 constitutional Court Decision-@70, para. 6.2.4.2.7.
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178. In addition victims have specific rights during judicial proceedings, as well as the right to participate in
the search proce$¥.Such rights are directly provided for in the Justice and Peace Law anedttud S
Plan, or extrapolated from other laws, and inclucker alia, the right to be included in the process
(both in judicial proceedings and exhumation and identification processes) and rights to protection and

information®®

179. There are social righthat the state must ensure for the victims, particularly those rendered
increasingly vulnerable as a result of the crime suffered. In the case of Colombia, these include
Afadmi ni strative reparationo and t hearmedgdnflict. t o f

4.1.  Rights to truth, justice and reparation

180. A prerequisite for establishing truth, justice and reparation is the recognition of victims, which can
come from legislation defining them as victims, from the response of the authgritiesagistration
of a disappearance, or, optimally, both. The failure ofthteto recognize the victims constitutes a
further breach of other rights, including the right to justice.

181. Article 7 of the Justice and Peace Law readb@pertinentparti Soci ety, especially
an unalienable, full and effective right to know the truth about the crimes committed by armed groups
organized at the margin of the law, and the whereabouts of the victims of kidnappings and enforced
disappearanceEurther, the truth, as referred to in the law must be established by the jutfitiary.

182. A basic premise in Colombian law is that perpetrators are responsible for compensating for harm
caused by their actions. This reasoning accounts for the absence o€ gweritions on reparation for
the families of the disappeared in Law 589 of 2000, which only allows families to obtain compensation
by filing claims for damages during judicial proceedings, knowjudisial reparatiors. Conversely,
the Justice and Peataw explicitly states this basic premise and makes it a general obligation on the
demobilized person(s) to provide reparation. These reparations are knmdivigsial reparations™*

183. Along with individual reparations, Article 8 of the Justice and Péageprovides the right to
collective and symbolic reparation. The three types of reparation envisaged in this law are jointly
known as integral reparation. The right to integral reparation under this law includes restitution,
compensation, rehabilitatiorsatisfaction, and guarantees of srepetition. The specific form of
reparation is determined by the judicial authority in its judgment and is financed by the perpetrators
themselves from the proceeds of their illegal activittél.the perpetrator is natlentified, but
connections are found between the crime and a beneficiary demobilized group under the Justice and
Peace Law, the victim should receive reparations from the Fund for Reparations. This Fund consists of
property handed over by perpetratorsmipheir application for benefits under the Justice and Peace
Law, money from the state budget, and domestic and international (financidiod)rdonations. Its
goal is to provide for the reparation of victims of armed groups on the margin of thEolaate, few
perpetrators have handed over property to the Fund, and what has been handed over allows for very
little in the way of financial reparatioh’®

1% When referring to the rights of victims during judicial proceedings and the search process, the Justice and Peace Law
usestheterm Ri ght s of victims witibnresépdastiacetlde Administr
199 Article 37, Justice and Peadaw.
119 seelustice and Peace Law, Article 7, paragrapseRparagraph 69 of this report;

Seeparagraph 72 of this report for more information on the access to the right to justice.
L Article 42, paragraph 1, Justice and Peace Law.
112 constitutional Court Decision-@70 states that perpetrators should respond to victims with all their property, not only
with the property obtained as a result of their illegal activities. However, this position weaslected in Decree 3391,
promulgated subsequently.
13 CNRR, 2007 report to the Colombian Congress, page 42.

ICMP.C0OS.110.3.doc
Page37 of 65



184.

185.

186.

187.

188.

189.

190.

191.

Symbolic reparation for the victims and society in general under the Justice and Peace Law aims to
assist the preservation of historical memory, prevent repetition, enable public acceptance and pardon,
and to reestablish the dignity of victims. Most activities in relation to symbolic reparation to date have
been undertaken by the CNRR. However, thetieiies are hard to quantify, thus it is difficult to

assess their effectiveness. The implementation of symbolic reparation should be-iastitugonal

effort undertaken in a systematic manner in cooperation with civil society and associationdies fa

of disappeared persons and provided to all victims, including those who fall outside the Justice and
Peace Law.

Finally, Article 49 of the Justice and Peace Law obliges the government to implement a system of
collective reparation (in line with reemmendations from the CNRR) by establishing an inter
institutional program of action aimed at theastablishment of the rule of law in areas affected by
violence, including the restoration and promotion of the rights of those affected by violence and the
recognition and dignity of victims. Just as in the case of symbolic reparation, most of the efforts are
undertaken by the CNRR, but they lack a broader state institutional response or the inclusion of civil
society. In addition, the delineation betweembylic and collective reparation and the mechanisms

for their implementation, remain unclear.

Article 47, paragraph 2, of the Justice and Peace Law prescribes that all existing social services offered
by thestateshould be considered reparation. Althbwgctims may require social assistance, such
assistance should not be confused with reparation for the victims of enforced disappearance.

Unlike the Justice and Peace Law, in which the rights of the victims to a holistic form of reparation are
definedwithin the law itself, in the cases processed by the HRIHL, thrét Regional and Special
Prosecutorsinder,inter alia, Law 589 of 2000, no explicit legislative provision for the right to

reparation for the victims of enforced disappearance exists. 8pahation can be obtained only upon

the request of the victim when raised during judicial proceedings against the perp@trtdiming

judicial reparation has proven to be complicated.

4.2.  Rights of the victims during judicial proceedings and the rjht to participate in the search
process

Victims of enforced disappearance have the right to be included and actively participate in ongoing
judicial proceedings, as well asthe process of search, recovery, and identification of disappeared
persons.

Article 37 of the Justice and Peace Law explicitly states the rights of the victims during judicial
proceedings, which include the rights to privacy and guarantee of security, to present evidence, to
physical protection, to access information on the stfttise proceedings, and to legal assistance
during judicial proceedings, among others.

Further, the Search Plan affirms the rights of families to participate in the technical process of
searching, recovering, and identifying disappeared persons, af ffeajudicial proceedings,

AiThe relatives of the victims and their repres
all the phases of the criminal procedure and the search mechanism, in line with the law, constitutional
norms,andir nat i dnal | aw. 0

However, implementation of the rights of the victims during judicial proceedings and the search
process is highly fragmented. This is largely due to the lack of functioning mechanisms and the
plethora of implementing institutions, inciuth g t he St ate Prosecutor ds Of

14 See infraparagraph 204 of this report.
115 National Search Plan, General Considerations, point 9.
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and the CNRRForinstance t he St ate Procuratorés Office and
provide for certain rights and assistance to victims during the judicial proceedings.

192. The StatePmur at or 6s Of fice i s mandated to undertake
sanctions on civilian and state military agents. This responsibility also includes investigations related to
all eged breaches of human ridebds anagmportarntrolsin cagehie St
which the involvement of state officials has been alleged, as well as in cases involving inappropriate
actions of judicial authorities during proceed
intervene inudicial and administrative proceedings (both civilian and military) when it believes that
such proceedings do not respect the rights of the victims or others. In addition, the Justice and Peace
Law established the Justice and Peace Procurator unddrthé S Pr ocur at or 6 s Of f i
implementation of the Justice and Peace process.

193. The Office of the Ombudsman seeks to promote and protect the human rights of citizens, and
undertakesinter alia, activities related to education, training and awassraising on human rights.
The Justice and Peace Law sets forth a dual and potentially contradictory role for the Ombudsman. The
law states that the right of defense for the accused will be guaranteed through the mechanisms of the
Ombudsman, and at tlsame timaehe Ombudsmaahould assist in the implementation of the rights of
victims*® The Search Plan further tasks the Ombudsman with providing assistance and attention to
victims in several of its suphases. While the role of the Ombudsman has bedéediro date, efforts
are being made to increase this rekpecially in the areas of psyekocial and legal assistance to
victims during judicial proceedings. I n this r
Psychesocial Orientationof Vici ms of Ar med Groups Or gd'fhwhighed at
provides an overview of applicable legislation and provides instructions for representatives of the
Ombudsmanés of fwithwctinesnHovewew the guidedlysatdresses the aiyhof
the Ombudsman relevant to victims of enforced disappearance in the context of the Justice and Peace
Law.

194. Families of disappeared persons @seentiato the process; they are a valuable source of information
for the investigative proceedings,daassist in the identification process by providing ante mortem data
and other information. Efforts aimed at increasing the inclusion and participation of victims can
contribute to the overall process. Unfortunately, the level of inclusion of the faofiliisappeared
persons in judicial proceedings, as well as the exhumation and identification process in Cmombia
date has beefar from sufficient.

195. Perhaps the most crucial issue that influences the level of inclusion and participation of victims in
judicial and search processes is the issubeif security and protection. Article 37.2 of the Justice and
Peace Law guarantees the security of victims, their families, and witnesses, but in reality this has been
virtually impossible to ensure due to thengral security situation in the country. Programs have been
i mpl emented by and in coordination with the St
provide protection for victims and witnesses (including the Ministry of Interior and Justce, th
Ministry of Defense, the Ombudsman). However, this protection is not consistent or relbtbyus
increases the vulnerabivliicttyi noifz avtiicotni.ms Parnedc atuhtei
various stages of the process (e.g. duviergionedibres, by physically isolating the victims from the
perpetrators), butre i ct i mi zati on incidents stild]l occur . V
to harassment, threats, and in extreme cases, become victims of enforced disappearance br murder
October 2000, two members of ASFADDES disappeared and their whereabouts remain unknown.

More recently, in January 2007, Yolanda Izquierdo Berrio, a human rights aatiglist victim
processed under the Justice and Peacewaskilled few days afteshe informedhe relevant
authorities of threats made against H&As concluded in the 2006 UN report on enforced

116 Article 34, Justice and Peadaw.
17 Seehttp://www.defensoria.org.co/red/anexos/pdf/04/juspad.pdf
18 Seehttp://www.humanrightsfirst.info/pdf/07218rd-col-ltr-izquierdaus-amb. pdf
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di sappearance, AWitness protection and victim
wor'. o

196. A strategy for addressing the righif victims during judicial proceedings, including the search
process, is required. Such a strategy should clarify which institutions have the responsibility to provide
for specific rights, establish a single standard for the entire country and pravintéy inter
institutional coordination on this issue. The strategy could outline each instance where victims require
assistance, from the registration of the disappearance, to the final burial. This strategy could also
recognize areas in which natateinstitutions can provide assistance to victims, as well as give basic
guidelines on how such assistance can be provided. The creation of the strategy should be an inter
institutional effort, potentially coordinated by a single institution (e.g. the S€ametmission or the
Ombudsman), and should take into consideration
associations.

5. Assistance to Victims Provided by NosBtate Actors during Judicial Proceedings and the
Search Process

197. Families of missingpersons face numerodificulties in the judicial proceedings and the search
process which are not necessarily recognized by existing legislation. In many instances, various
institutions, including NGOs, international community representatives, and agsugiof family
members of disappeared persons, provide for such needs. The support they provide is often broadly
classifiedaspsychwoci al , | egal, or HAtechnical 06 assistan

198. Although numerous institutions provide some kind of psyatcial support teictims, there is no
common understanding among them regarding what pss@tial support should consist of, or how
the provision of such support should be coordinated and administered. In an effort to address these
guestions, and provide a forum for eanlge of experiences, the United Nations Office of the High
Commissioner for Human Rights (OHCHR) and the International Committee for the Red Cross (ICRC)
established an Intdnstitutional Roundtable on Psychosocial Support for Victims of Enforced
Disappesance. The roundtable is attended by associations of families of disappeared persons, NGO
representatives, state institutions, and international organizations. One of the objectives of the
roundtable is to create a basic document on psychosocial sugiaathbe used as a reference by
state institutions and by NGOs that provide such support to victims.

199. Oftenfamiliesdo not comprehend the legal procedures and thus fail in efforts to access their rights.
They often have little knowledge of what to doemhan act of enforced disappearance occurs. Families
do not know which institution they should turn to when addressing their cases or what the existing
procedures are; consequently, they are often incapable of negotiating the process without assistance.
Associations of victims and NGOs have continuously provided orientation programs for yictims
assisted them in collecting all documents necessary to report a disappearance, and physically
accompanied them when reporting a céSe.

200. Various associations of fales of victims of enforced disappearance (e.g. ASFADDE&]res de la
CandelariaandFamiliares Colombigaprovide both psychosocial support and assistance with legal
proceedings. These associations are usually able to assist wheiagtitutions canat (e.g. prior to
the legal registration of the disappearamedollowing the final disposition of the mortal remains).
Victims also have a tendency to trust other victims more than state/professional institutions that

119 segparagraph 81, UN Working Group on Enforced and Involuntary Disappearances, Mission to Colombia,
E/CN.4/2006/56/Ad.1, 17 January 2006eeColombian Commission of Juris®§,Bul | et i n 20, Extract s
Victimébs Rights and td&e&Detempei200ient ati on of Law 975

120 5eee.g. the ASFADDES Guide on How to Register a Case of Enforced Disappearancel®tch
http://www.asfaddes.org.co/cartilla2.pdf
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provide assistance. However, givlie number of cases of enforced disappearance, family associations
currently do not have the resources, regional representation, or level of coordination to fully cover the
provision of psychosocial assistance and legal support on the entire territoeycolntry.

The participation of victims in judicial and exhumation/identification processes often requires

additional resources, including transportation and associated costs, and/or being accompanied by NGO
members or technical experts, often referpedd technical assistance. The Search Commission,

CNRR and other institutions (including the Peace Process Support Mission of the Organization of
American States in monitoring tiversiones libresEQUITAS in providing second opinions to

families on forenis issuesy" assist on aad hocbasis.

The NGO sector and other institutions engaged in providing psychosocial, legal, and technical support
to victims shoulctonsider enhancing the coordination of tlaetivities. Improved coordination would

allow for a better understanding of the type of assistance thastatactors can provide, including

the victim groups that should be focused on and the specific regions that should be covered. A register
of nonstate institutions that provide assistance shoeldrbated in order to facilitate the process for
victims'# 1t would be useful to identify how further assistance can be provided in areas in which the
state already provides assistance, or areas in which no state assistance is provided. The efforts of the
Inter-Institutional Roundtable on Psydoeial Support areraimportantstep, and if built upon, could

prove very useful in the creation of a unified strategy for assistance to victims during judicial
proceedings and the search process. Finally, coopetmiaveen this process and the creation of a
stateled strategy for the implementation of rights of victims during the judicial and search processes
are essentidf®

6. Social Rights

The problems inherent in providing individual reparation, combinell thvé increased vulnerability of
victims, prompted Colombia to consider establi
theory, these reparations should alleviate the problem caused by the high number of unknown
perpetrators, which often rendenglividual reparation impossible. The administrative reparation

system would provide basic support to victims, e.g. free medical insurance, monthly financial benefits,
and priority in obtaining employment and access to existing social welfare structures.

If established along those lines, administrative reparatiemota substitute for, nor mutually

exclusive to, the right of reparation as provided in the Justice and Peace Law. Such assistance is
required to redress the current seeamnomic situatiofaced by the victims as a result of the

disappearance (e.g. loss of the household breadwinner). It does not, however, redress the original crime
of disappearance, and thus cannot be considered individual reparation, particularly as prescribed by
Article 47, paragraph 2, of the Justice and Peace Law. At most, it can be seen as reducingpthe day

day struggle of the family of the missing person, and thus mitigating the ongoing aspect of the crime of
enforced disappearance as relates to the farfifies.

Encwragingly, a consultative process between st

121 seeparagraph 137 of this report.

122 CNRR and UN OCHA have worked jointly on the creation of a National Database of NGOs of/for Victims, which
might be used for the creation of the Register.

123 Seeparagraph 96 of this report.

124 segparagraph 173 of this report; a further example includes the Law on Missing Persons of Bosnia and Herzegovina

which provides similar rights to victims of enforced disappearance as the ones envisaged for the system of administrativ

reparation in Colombia. However, the law is clear that these rights represent assistance to the victims by the State, and not
a form of reparationSeeBiH Law on Missing Persons, Chapter 5,
http://www.ic-mp.org/wpcontent/uploads/2007/11/lawmp_en.pdf
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to determine the modalities of the administrative reparation system. One proposal envisages two
independent institutions: one which determines who qusilgea victim and one which determines the
form of reparation for each individual victim. The government is considering a World Bank
recommendation in which the following categories of individuals are given priority for reparation:
orphans, senior citizensingle mothers with no income, and handicapped persons. The seriousness of
the crimégs) sufered would also be a factor.

206. The government plans to introduce the system during 2008 with the adoption of a decree that expands
upon the Justice and Peace L&iswever, if done in that manner, the system would only address
victims defined under that law and disregard victims not covered therein. It is prelcigaty the
establishment ahe administrative reparation systémt itshould be extended to covdiactims. A
unified system of administrative reparation could be the quickest way to overcome the division of
victims, thus countering allegations of state discrimination and reconfirming recognition of all victims
of the conflict regardless of the petfagor.

207. In Colombia, victims have a right to financial support in the amount of 40 minimum salaries upon
legally proclaiming their missing family member dead (judicial proclamation of death). This is a one
time payment from the government under the Rnaogfor Attention to Victims of Violence. In practice
it i s 1 mpAceionSocide ca nbdy tfiends t o as s i-selatedcciimes. | i an v
Assistance is provided in cases of death, permanent disability, serious injury, kidnapping,asd thre
Victims must request support within igtergli®@ar of
certificate issued by an authorized institution stating that the damage was caused as a result of terrorist
activity, combat, attack, massacre, afiidual killing, for political or ideological reasons, as well as a
statement that there is no other person with the same or greater right dftlaim.

208. This payment is disbursed in order of application with consideration given for prioritizing vulnerable
groups (individuals with handicaps, minors, orphans, single metieads of familiesetc.). Although
such assistance is important, the mechanism in which it is provided was not designed for families of
victims of enforced disappearance. As a result, thegt undertake an additional, and often very
complicated, procedure of legal proclamation of death, which changes the category of the missing
person from disappeared to dead. Under article 11 of Law 589 of 2000, this should not affect the search
for the dsappeared person; however, it might affect the rights of the family and potentially prevent
them from accessing rights on the basis of the enforced disappearance.

125 seeAccion Sociapress release at http://www.accionsocial.gov.co/contenido/contenido.aspx?conlD=780&cat|D=127
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\iR CONCLUSIONS AND RECOMMENDATIONS

1. Conclusions

In attempting to address the issdenforced disappearance, Colombia is faced with competing

challenges. It has found itself in the difficult position of balancing the requirements of two conflicting
objectives. On the one hand the state has made a commitment to searching for missisgpdrso
providing fAtruth, justice and reparationo to t
providing incentives for the demobilization of members of illegal armed groups.

While Colombia is capable of meeting the demands of logatin recovering large numbers of

missing persons, it has yet to evaluate the true scale of the problem it is faced with and as a
consequence it does not have appropriate mechanisms in place to fully deal with what is essentially an
aberration to the norm.

Until recently, cases of enforced disappearance were addressed solely though regular judicial
mechanisms. Technical efforts to identify missing persons are undertaken by laboratory facilities that
were not designed for high throughput testing. Furthegptbere are no effective means to coordinate
and efficiently track the flow of information and large numbers of biological samples between
agencies.

The adoption of the Justice and Peace Law has resulted in a dramatic increase in the number of
excavatios of clandestine graves, but the pace of identifications, investigations and prosecutions lags
behind, thus leaving victims groups and others to question the purpose of the rush to exhume bodies
that cannot be properly stored, let alone returned to faneiynbers.

The low rate of identifications relative to the number of exhumed remains is a serious concern,
especially given the above mentioned-spitimal tracking of cases and the fact that provisions for
storage and temporary burial sometimes leadsturgling of mortal remains and thus increases the
potential for misidentifications. Such a scenario is not unique to Colombia and often happens in cases
where the process of excavations is led by the demands of the courts and bodies are treated as
fevicegew rather than as the mort al remai ns of h
families. If this issue is addressed in a timely manner, Colombia may avert the serious and highly
traumatic problem of having to deal with a future of misidieations and bodies that cannot be
accounted for. This is a problem that other countries have faced and it is important to take this lesson
from their experience. Needless to say, in cases of enforced disappearance, the inability to resolve
technical poblems will have political consequences

Furthermore, owing to the fact that the proces
reluctance to share information with outside institutions. Appropriate forums for consultation and the
shaing of information with all victims groups are not adequate. For this and other reasons mentioned

in the report, the Search Commission is somewhat compromised in its role as high level, inter
institutional body that should be the conduit for the missarggns process between relevant

ministries, state agencies and victims groups.

Victims of enforced disappearance receive differential treatment under the law, which is linked to the
fact that victims are distinguished according to the perpetrator ofithe, rather then by the nature of

the crime suffered. In addition, they, perhaps understandably, lack confidence in state institutions. This
is an untenable situation that may undermine the broader objectives of the process of addressing the
issue of erdrced disappearance.

While this report and the recommendations that follow seek to assist Colombia in finding tangible
solutions to the complex problems it faces, it must be reiterated that it is Colombia itself that has asked
for this assessment. In shiegard, Colombia has demonstrated that it is open to looking carefully at its

own processes and that it is open to making changes in its system. This approach was clearly evidenced
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in numerous meetings and discussions and bodes well for the future.

217. It is hoped that the report will serve as an instrument for policy discussions for those involved in the
process, whether they are victims, NGOs, decision makers, judicial authorities, legislators, technical
experts, or members of the international community.

218. Finally, it is impossible not to be impressed by the commitment and strength of many Colombians
involved in establishing the fate of those who have disappeared. As the report notes, family members of
the disappeared continue to be threatened or kaberhvation teams have been attacked, and forensic
professionals murdered while attempting to exhume mass graves. Prosecutors, police, families, and
forensic experts are all aware of the risks involved, and yet they are profoundly committed to resolving
this issue.

2. Recommendations
2.1. General

219. The state should adopt a consistent definition of who constitutes a victim of enforced disappearance.
While it is generally acknowledged that the victims of enforced disappearance include not only the
disappearé persons themselves, but also their family members, this is not uniformly prescribed in
current law.

220. The state should provide reliable and accurate information regarding the process of searching for
mi ssing persons. Fur t h should fullyhcempl$ with theeobliBatiam soe c ut o r
provide routine reports to the government on any preliminary or formal investigations in cases of
enforced disappearance.

221. The role of the Search Commission should be strengthened, ensuring that high ran&sentatives
from its member institutions regularly attend meetings and that the institutions implement the decisions
of the Search Commission.

222. The state should conduct a comprehensive review to determine the magnitude of the issue of enforced
disappeanace, including a determination of the general characteristics of the issue, patterns of
disappearance and the type of groups that are most often targeseidcitiiles a compilation and
verification of allexisting information with the relevant institutis, which shouldresult in enhancing
thesearch and identification efforts, as welltlas provision ofassistance to victims.

223. Legal provisions ensuring data protection, specifically of genetic information obtained from the
families of missing persons,ahld be adopted and implemented.

224. ltis critical that state institutions enhance coordination efforts to locate, recover and identify missing

persons. I nsufficient coordination and i nfor ma
Office, resuls in numerous problems, such as potential loss of information crucial to making
identifications.

225. ltis imperative that during judicial proceedings and the search process all crimes committed in relation
to the crime of enforced disappearance (e.g.r@rgexual violence, and mutilation) are properly
recorded and investigated. Concurrently, the JPU prosecutors should collect all data from demobilized
persons during theersiones libremecessary for investigations or that might assist identification of
mortal remains.

226. The effective right to remedy should be strengthened. Further, the right to reparations should be
implemented equally for all victims of enforced disappearance, without regard to the perpetrator of the
crime.
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227.

228.

229.

230.

231.

In line with the National Sech Plan and applicable legislation, including the Justice and Peace Law,
theactivitiesof t he Ombudsman and the State Procurator
include more detailed oversight of ongoing judicial proceedings and therespectvi ¢t i ms & r i
during those proceedings, legal assistance, and support.

A state strategy for addressing the rights of victims during the search process and judicial proceedings
is necessary. Such strategy should clarify which state institutiomesgpensible to implement specific
rights, establish a single standard for the entire country, as well as provide for betiestittgional
coordination on the issue.

The State Prosecutoro6s Office shoubkitd Tledlwead s t h-
information on grave sites revealed during the Justice and Peace proceedings caused a rush to excavate
sites, in some cases resulting in poorly applied forensic procedures. If there is no immediate urgency,
the exhumation should be ppshed until sufficient investigative information is available and planning

to ensure proper application of forensic procedures completed.

To assist the state in relation to the issue of missing persons, the international community should
consider providig coordinated and sustainable assistance to associations of families of the missing, to
ensure that they are educated and engaged in addressing their rights and in raising awareness about
enforced disappearances.

2.2.  Specific Recommendations
2.2.1. Legislation and Institutions
i) Create a Law on Missing Persons

There is a clear need for the creation of legislation to holistically address the issue of enforced
disappearance and the specific needs of the viclims.could be accomplished by passafalex
specialison missing persons. It is recommended that a high levelimggtutional work group is
established, that includes decisimakers and legal experts, as well as representatives of the families

of the disappeared, to initiate a wide soltative process to formulate such a [&4The process could

be lead by either the Search Commission, the Office of the Vice President via its Presidential Program
for Human Rights and International Humanitarian Law, or anotherlbigh institution. Citical issues

which must be addressed, include

Clearly defining enforced disappearances in line with international law;

Creating a consistent definition of who constitutes a victim of enforced disappearance,
including the families of the missing persamline with the principle of nowliscrimination;

1 Reaffirming the right of victims to know the truth about the circumstances of enforced
disappearance and the fate of the disappeared person;

Reaffirming the obligation of all state institutions to excheaty available information;

Clarifying in precise and comprehensible language the process of registering enforced
disappearances, as well as the procedures for accessing assistance for victims;

i Establishing an effective mechanism to provide reparatioalfeictims of enforced
disappearance, regardless of the perpetrator of the crime. This should include symbolic and
collective reparation, while it may be desirable to keep individual/judicial reparation under the

)l
)l

=a =

126 One example of the creation of a special law through consuitaith victims groups is found in Bosnia and
Herzegovina where, based on the initiative of families of disappeared persons, the Ministry for Human Rights and
Refugees took the lead in creating a Law on Missing Persons. This approach gives credengemtiteolalw that is
eventually adopted, but as importantly, by including victims groups, provides a forum fdvuildétg between victims

and the state.
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233.

234.

235.

236.

237.

auspices of the judiciary. In doing $belimitations of the Fund for Reparations created by the
Justice and Peace Law and the overly complex proceedings for obtaining judicial reparation
should be addressed,;

9 Effectively structuring mechanisms to implement other rights of victims of enforced
disappearance. Specific responses to address intersecting vulnerabilities of these victims (e.qg.
single female heads of hoilmsdds, indigenous, rural, af@mlombian populations) must be
taken into consideration;

91 Providing for the protection of clandestigeaves, and other places of illicit disposal of mortal
remains of disappeared persons, in part to reduce the need for hastily planned exhumations,
which have negative consequences on investigations of enforced disappearances;

1 Ensuring the protection of pgnal data, specifically genetic information used for
identification of missing persons, including limitations on what purposes the data can be used
for, and establishing appropriate controls and safeguards. Such data should not, without the
consent of fanty members concerned, be used for purposes other than the identification of the
missing person;

1 Reaffirming that the National Search Plan is the official strategy to locate, recover and identify
persons missing as a consequence of enforced disappearahcencurrently strengthening
the role of the Search Commissiand amending its structure such that it reflects the post
Justice and Peace Law reality

i) Enhance the role of the Virtual Identification Center (Virtual Center)

The Virtual Center shoulde financially and administratively independent from both the Human Rights
and I nternational Humani tarian Law Uni't and t h
Office *’

The Virtual Center should be charged with coordinating logistical opasafincluding recovery,
examination and identification of mortal remains), as well as the flow of information and the
management of biological samples and associated evidence collected and distributed to the forensic
laboratories.

The Virtual Center shdd be responsible for entering all relevant data into the SIRDEC on behalf of
the State Prosecutoros Office.

It is proposed that the State Prosecutor establish a working group to define the scope of work and
strategy for implementing the Virtual Cent&his can be done by better defining functions of the

Virtual Center, assessing the problems inherent in the existing mechanisms, and clarifying the role of
each institution in relation to the Virtual Center and the process. The working group shoulddx chai

by the State Prosecutor, and include the following potential members: Human Rights and International
Humanitarian Law Unijtthe Justice and Peace Urtite Regional and Special Prosecut@El,

INMLCF, DIJIN, DAS, the Search Commission, and CNRR.

Theworking group should propose policies, including best practices and standard operating
procedures, to the State Prosecutords Office f
to during the recovery and identification of victims of enforcisdgbearance.

The Virtual Center should include case workers, delegated from the institutions that conduct the
forensic examination of mortal remains and who would be responsible for coordinating with forensic
pathologists to provide information to fares of the missing concerning the status of their cases, or to
collect additional information from them if necessary.

127 SeeAnnex 1 to this reporSlide 4i Recommended Enhancements to the Institutional Strufctugeaphic
representation of the recommended changes to the institutional structure and further details.
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238. The Virtual Center should give specific consideration to the existing backlog of temporarily buried and
processed, but unidentified mdrtamains. The increase in available genetic reference samples and the
existence of a viable comparative mechanism through matching software could dramatically increase
the potential for posterior identifications. The Virtual Center should establishape stthe problem
and create a strategy for systematiexbumations, r@xaminations (as needed);sampling and/or
retesting, and subsequent storage or reburial.

iii) Ensure that the National Register of Missing Persons and the SIRDEC are fully
functional

239. The National Register should be used as the single, central database to house all information relevant to
locating, recovering and identifying missing persons. When launching an investigation, the prosecutor
should ensure that available informaticoncerning the victim of enforced disappearance is
incorporated into the National Register.

240. In order to ensure that the SIRDEC is accessible and functioning properysersdshould submit-bi
annual reviews of the system to the INMLCF, including nee@ndations for improvement.

241. Itis recommended that the Search Commission leads in the creation of ansititigtional plan for
information to be entered and/or transferred into the National Registry and be verified by relevant
institutions. The poskility of incorporating data collected and maintained by associations of family
members of missing persons and other NGOs into the National Register, in line with security concerns,
should be explored.

242. The Search Commission should issue periodic pubtionts on the compliance of state institutions in
transfer and verification process.

243. The government should provide sustainable funding to institutions responsible for incorporating data
into the SIRDEC. This will enable them to handle the increaseamirition that needs to be
incorporated in the system, as well as the transfer of the existing backlog of information registered in
hard copies, or their internal databases.

244. The SIRDEC should be expanded to allow optimal coordination of activities, agitkit the
requirements for data recording and information tracking in line with existing legislation, as well as the
requirements of the judicial process and the Search Plan. In this regard, the following modules should
be incorporated into the SIRDEC:

1 Tracking (based on a counwide integrated coding system) of all exhumed remains,
associated evidence and samples at all times;

1 Crossreferencing and matching of information, including automated matching between ante
mortem data and results of pasbrten examinations;

9 Storage of genetic profiles extracted from recovered mortal remains and collected families

referent samples;

Registration of supplemental data necessary for case processing;

A module tracking the capacities of the institutions for exhionaf examination, genetic

processing, as well as, storage in real time;

1 A module to assist in recognizing patterns and trends in disappearances.

= =

iv) Strengthen and enhance the role of the National Search Commission for Disappeared
Persons

245. It is critical to the functioning of the Search Commission that4négtking representatives of its
member institutions participate in its work. Despite best efforts, current representatives are unable to
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247.

248.

249.

250.

251.

252.

253.

make decisions on behalf of their institutions and canndeimgnt the decisions of the Search
Commission within their own institutions.

The Search Commission should engage in all processes related to the issue of enforced disappearance,
including those regulated by the Justice and Peace Law. The recent decisahnde a representative

of the Justice and Peace Unit in the work of the Search Commission is a positive step; however, it is
imperative that broader provisions for cooperation are created. Optimally, a representative of the

Virtual Center should be @tuded in the work of the Search Commission, which should allow for a
reliable circular flow of information from the
institutions to the Search Commission.

The Search Commission should providetfon e par ti ci pati on of all vict
including those with cases under the Justice and Peace Law. Given the terms of reference of the Search
Commi ssi on, one possible avenue for i nclnofsi on

working groups within the Search Commission, on specific cases or regions, as was done during the
Casanare pilot project.

It is imperative that the Search Commission and the CNRR cooperate and coordinate joint efforts The
Search Commission and th&RR could exchange experiences on dealing with victims, as well as
consider the inclusion of the CNRR in some of the working groups created by the Search Commission.

V) Full Implementation of the National Search Plan

The Search Commission should iniéidhe creation of an implementation strategy for every stage of

the National Search Plan, including all the member institutions of the Search Commission and other
institutions mentioned in the National Search Plan. This strategy should provide betteratimord

clarifying institutional obligations at each stage of the search plan, as well as reaffirming the obligation
to exchange information. Further, it should aim at providing better information, attention and assistance
to victims during every stage tife National Search Plan.

The Search Commission should issue regular public reports on the implementation of the National
Search Plan. Such reports should notecampliance with the plan and recommendations for future
steps.

Vi) Proper Use of the Natioml Form

It is crucial that the National Form is systematically used as the central tool for collecting information
on all cases of enforced disappearance that should be subsequently transferred into the SIRDEC. The
form contains various categories, indhgiante mortem data, which require special knowledge on the
behalf of those collecting the information. Only institutions with qualified properly trainedtaff

should collect information using the National Form.

The instructions page of the Natiofradrm should be improved to provide better guidance on how the
form should be used. In addition, it is imperative that the form includes a glossary that defines the
terms used, in order to ensure collection of accurate and useful information.

The categods within the National Form should be revisited, especially those relevant-ime@untsen

data. Inclusion of additional categories is recommended, including a category for registration of other
crimes which might have occurred in relation to the crimen@dreed disappearance, as well as a
category on collected biological reference samples.
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2.2.2. Technical Recommendations
i) Specific resources and funding should be dedicated to enforced disappearances casework

254. To avoid competing priorities within tharious agencies, adequate funding, as well as physical and
personnel resources should be allocated to laboratories specifically for missing persons work. The
laboratories should be relieved from a situation where application of effort in one areadetnact
effort in another. Funding, resources, and goals in the different areas should be independent and non
competitive at the level of the laboratory.

255. The number of exhumation teams should be augmented to meet the rise in field activities. As forensic
anthropologists are vital to both the exhumation and examination process, provisions should be made to
compensate for the draw on personnel from laboratories. This can be facilitated by hiring additional
anthropologists and/or including watlanaged lowelevel staff. An increase in staff will require an
increase in equipment and supplies, which should be constantly available in light of the high turnover
of sites and limited preparation time.

i) Revision and standardization of field activities and examinatins

256. Existing protocols, report formats and methoddafumentation relevam the recovery and post
mortem examination of mortal remains shibbe reviewed and standardized.

257. Exhumations should be postponed until sufficient investigative informatidimegmotential identity of
the victims is available, and/or until or logistical and operational conditions allow for best exhumation
practices to be followed, in line with provisions of protections of graves/sites.

258. Continuous and reliable security with adate and comprehensive procedures for assessing and
ensuring site safety with regard to unexploded ordinance and landmines must be provided for the
exhumation teams. The practice of exhuming sitesarears obn-goinghostilitiesshould be
reconsidered.

259. Despite the emphasis on recovery of human remains, it is imperative that all sites are treated as crime
scenes, and as such are fully investigated and documented. The sites should be reliably secured 24
hous a day during the recovery.

260. The routine impementation of stratigraphic archaeological approaches to exhumation and evidence
recovery, and the use of 3D topographic site surveys for evidentiauypngotation should be
considered.

261. Detection and investigation of perimortem and postmortem trauntaawiemphasis on
documentation of torture, should be stittremed and consistently applied.

262. Chain of custody requirements must be consistently adhered to during the entire process, from the
recovery to final burial.

iii) Standardization of protocols, DNA tesing kits, population databases, and
development/validation across DNA laboratories

263. It is imperative that a single multiplex STR system to be used by all laboratories is established.
Appropriate industry standards include the ABI IdentiFiler kit, and thenBga PowerPlex16 kit. One
of these should selected and used consistently.

264. Each of the DNA laboratories is working to optimize existing or implement new methods, in an attempt
to increase throughput and/or success. It is highly recommended that tlax¢dabsiproceed in a
coordinated manner. A division of labor should be agreed, with different laboratories evaluating
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particular candidate protocols, new instrumentation, or technical improvements. When improved
techniques are identified through a systecnatocess, a single selected laboratory should conduct and
document the requisite formal developmental validation. The new protocols can then be established in
all laboratories, with minimal modifications for ksipecific Standard Operating ProceduresgS)O

and a greatly reduced set of experiments to establish internal validation. Application of such a process
will establish much greater uniformity between the laboratories.

iv) Improvement of the DNA laboratory throughput by revision of process flow

265. A revisa approach to work flow should be considered by the various DNA laboratories. The current
model of sample processing falls far short of the capacity of the facilities, and the labs should evaluate
how they can turn to a modular approach or otherwise mdukfy work flow. For example, the ICMP
DNA laboratory is a single molecular biology lab, supported by a separate, smaller laboratory which
concentrates on bone cleaning and grinding. The combined ICMP staff totals 26 (e.g. technicians,
analysts, team leads) which is a little over half of the DNA laboratory resources represented by the
combined laboratories in Bogota alone. Since 2002, the ICMP laboratory has generated 85,853 family
reference DNA profiles, 25,458 bone/tooth DNA profiles, and generatéd2BNA match reports
representing 15,023 individuals. The high out p
flow, where particular teams work exclusively on one segment of the DNA typing process, which
permits each team to focus on effectivegassing of a high volume of samples, with an overall flow
through the system averaging approximately 65 bone samples p&hddyNA laboratories in
Colombia should evaluate how their approach to case processing can be improved, possibly by
incorporatinga modular work flowThe current approach greatly underutilizes the technical capacity of
the laboratories.

V) Implementation of appropriate DNA matching and kinship analysis software

266. The Colombian DNA laboratories require a means to perform automated csonpzrDNA profiles
for matching between victim and family references, and the ability to calculate proper statistics of
relatedness taking into account all family profiles from any type of family pedigree. One commercially
available solution is the pragm DNA-View, capable of performing database searches for potential
matches between relatives, as well as calculating final kinship statistics on any complex pedigree. A far
more costly program is marketed by Gene Codes calledIW'S, that has matching asdphisticated
DNA data management and display functions, and provides for mtDNA axdormosomal DNA
matching. A new version of CODIS (Version 6.0) is presently under development that provides missing
persons matching and statistics, but this would ladabte in earlymid 2009. ICMP has developed its
own matching software package that is flexible and easy to use (with final kinship statistics calculated
by DNA-View), and this could be made available immediately for use in Colombia.

Vi) Consideration of a DNA-led approach to casework and identification

267. The establishment of an effective DNA matching capability, and a more effective system of
coordination and information exchange through the Virtual Identification Center, will permit Colombia
tomakeuseof A DNAedo i denti fication approach. 't i s r
capability in a strategic manner to facilitate the process of identification. A-[eNArocess means
using DNA matches from genetic database comparisons as a primary mesiablighing
unequviocal hypotheses of identity, even in the absence of any other presumptive hypothesis. A DNA
led approach can be utilized at any scale, and has strengths that are applicable to the specifics of the
situation in Colombia. It would likelpe inefficient for Colombia to immediately institute a country
wide DNA led approach, with a massive generalized program for collecting family reference
samples?® However, it is strongly recommended that wherever possible, circumscribed events or

128 A DNA-led approach can be both time and af&ctive on a very large scale. In its regisitle system of
identification in the former Yugoslavia wheealing with a number of 30.000 missing persons, the ICMP uses a model
similar to the Virtual I dentification Center. The #fAl CDO
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regions bllow the DNAled approach?

The strength of a centralized DNAd approach is that a general operational mechanism is established
that functions effectively at any point over time. This mechanism would stand as a powerful antidote to
the current system vidh is dependent on the need to establish hypotheses of identity, and then collect
specific reference samples and send them to a particular laboratory, which also types the remains
samples for dicted case by case compariddowever, presumptive informan, when it exists, can

easily be used to prioritize the processing of samples through the laboratories, with a homogenous,
centralized matching process immediately providing results at any point when the matchinggeofiles
uploaded to the databaskkoreover, whenever family reference samples can be collected, dd¢aNA
approach permits resolution even in the many instances when reliable, highly informative antemortem
or investigative information is impossible to obtain. Likewise, a Elsidapproach penits the

identification and reassociation of fragmentary remains for which a distinctive biological profile cannot
be established.

viii)  Regional approach to address the issue

Colombia should consider adopting a regional approach to large scaleddgatifin addition to the
current countrywide approach. There are regions of the country in which security has improved in
recent years. Such regions should be the focus for large scala@méen and biological reference
samples collections, which sHduhen be included in the centralized system.

Work with victims (including education, training, psyesacial and other support) should be

intensified in safer regions, and specific regional strategies for dealing with victims (in line with a
national srategy) should be created, reflecting the diverse nature of victims groups in different regions.
In addition, a regional approach would allow for good planning and preparation of recovery activities,
as well as more efficient application of existing farierand other capacities.

ix) Establishment of Policies and Procedures Regarding Transport and Storage of Human
Remains

In line with the creation of the Virtual Center; coordination of field activities, policies and uniform
SOPs should be devised anglamented consistently across all agencies regulating the handling,
transport, and storage of human remains. Proper chain of custody procedures must be aaglired, as
asensuring proper recording of remains reburied as unidentified.

All examined nordentified remains, or identified but not claimed remains must be properly tracked
within SIRDEC.

All temporary burials must be performed in such manner that mortal remains are individually marked

samples entering the DNA laboratory system, and for matchindNéf rofiles between bone/tooth samples and family

references, regardless of the origin of samples. Bone/tooth or family reference samples with appropriate documentation are

sent to ICD from field sites, mortuary facilities, mobile blood collection teantspartner governmental institutions or

other agencies charged with addressing missing persons cases. The samples are accessioned and entered into a central
database, each givenauniguebas de, and are then forwar dedAtyping th€ MP&6s DN

resultant DNA profiles are submitted back to | CD,

wher e

software is used to find matches, and DN#ew is used to calculate final probability statistics based on the full pedigree
of family members. DNA match reports are then generated
Subsequently, the final DNA matching reports are submitted to forensic pathologists, who, based on the available ante

mortem data, poshortemexaminations, and the DNA matching report, legally identify the remains.

129For example, in an area where multiple exhumations have given rise to cases reburied as unidentified, and security

conditions permit, an open campaign for family reference saroplédd be launched at the same time as DNA typing

from the remains caseare systematically completeéglystematic collection of family reference samples would also give

sharp purpose to further exhumations in the area.
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and buried, and can be easilyexhumed when needed.
X) Training for Institutions Engaged in the Process

274. The size of Colombia and the initial indications of the scale of the problem make it essential that there
be a high degree of uniformity in the application of procedures by those involved in the prottgss. In
regard, the following training should be considered:

1 For prosecutorson collection of information during theersiones librespecific to help locate
and recover mortal remains, determine the potential identity of the victims, and obtain precise
information on clandestine graves;

9 For prosecutors and those collecting information using the National Famrhow to interact
with the victims and optimize information collection from them This also extends to
communications with witnesses;

9 For all institutions interacting with victims, especially those collecting information using the
National Form or collecting biological reference samples approaching and interacting with
victims, explaining procedures, and ensuring that victims are awareoahei can follow up
with. This should be developed in conjunction with associations of families;

9 For all institutions collecting data to be entered into the SIRDEC, especially those conducting
recovery operations and pasbrtem examinationson uniform and adequate collection of
information relevant to locating, recovering, and identifying missing persons;

1 For staff responsible for data entry into the SIRDE@ use of the SIRDEC, including proper
entry, storage, and access to information therein;

1 For prosecutors, staff of tig&earch Commissigrand other SIRDEC user®n how to operate
SIRDEC and optimally access information therein;

1 For forensic experts multi-disciplinary forensic training and health and safety traififig.
2.2.3. Rights and Assistance to Victims

275. The state should providsfectiveprotection for victims, including their families, and witnesses. While
protection programs exist, they are not coordinated between institutions, or provided systermatically
relation to thgudicial proceedings and the search process. Further, it is imperative that the state
institute measures to reduce the incidence-efatmization.

276. The current system of fAadministrative reparati
addition toreparation. This system should be extended to cover all victims of enforced disappearance.
Further, the mechanisms for its implementation, as well as the application procedure for support should
be simplified to allow victims to more easily access theesyst

277. The process for victims of enforced disappearance to apply for the financial support of 40 minimal
salaries should be made easier. Further, other rights stemming from their status as a victim should not
be restricted solely because their missingtiradavas proclaimed legally dead in order to access this
financial support.

278. Visible public recognition of all victims of enforced disappearance should be provided. This can

130 currently a forensic archaeologyai ni ng program is provided by I CITAP, c
Finnish Government has indicated that it could help with training programs in the future.
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include commemorations (e.g. the International Day of the MigsB@yAugust), ceation of
memorials and commemorative plaques, etc. Any efforts in this regard should be conducted in
consultation with the victims.

A brief and easily comprehensible guide for victims of enforced disappearance should be created. The
guide could be uskto describe the search process, explain how to register and follow up on a
disappearance, and provide and overview of the mandates of institutions engaged in the process. In
parallel, education/awareness training should be provided for public offidthia the different

institutions that deal with victims of enforced disappearance regarding the rights of these victims and
how to deal with them. In this sense, the UN OHCHR guide for public officials on the issue of enforced
disappearance and subsequemareness efforts are a positive step in the right direction.

The state should consider developing an education program for the victims of enforced disappearance
that includes:

How to register a case of enforced disappearance with the relevantsitigons;

How the judicial and search process works, including a description of which institutions are
involved, what their responsibilities are, and how to approach them;

1 What their rights as victims of enforced disappearance are, including theirdigimtg judicial
proceedings and the search process;

How data collected from them is protected and what it will be used for;

How the technical process of locating, recovering and identifying persons works;

How DNA works in making identifications and theportance of providing a reference
sample.

1
1

= =4 =4

It is imperative that families of the missing are fully engaged in the pro&essategy for inclusion

and support to victims prior, during, and following the exhumation and identification process should be
elalorated between the relevant institutions. At the same timenehbisssitates building their capacity

for constructive involvement. Family members and their associations require development assistance to
define their aims, as well as to secure sustaimaisteurces to conduct their work, which should

address:

How to advocate for their rights;

How to gain access to the media;

How to approach state institutions and officials involved in the missing persons process;
How to develop institutional capacity, inicling how to write proposals to seek funds for
specific projects of importance to them.

= =4 =4 =4

Possibilities for improved cooperation between associations of victims of enforced disappearance and
state institutions (primarily the Search Commission and the CSR&)Id be explored. This should

also include the possibility of family associations acting as independent implementation partners of
state institutions for various project related to the issue of enfdisapgpearance
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Annex 1: FLOWCHARTS REPRESENTIN G THE PROCESS
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g DAS (temporary or permanent
CTl state burial)
= =[P DIJIN

Collection of information using the
National Form(including Ante Mortem

Data)
2
CTI Ombudsman
SIJIN NGOs
DAS Personeria
INMLCF National Police
State
Prosecutor®
Office

A\ 4

©)

Collection of reference

biological samples

CTI

DIJIN

DAS

INMLCF

State
Prosecutor®
Office

Note: This chart presents the currele factoprocess of exhumation and identification of morthl

remains, and illustrates areas where information is potentallyDotted lines indicate possibl
inclusion of institutions in the process, or possible trandfegroains from one institution to
another between different stages of the process.

Points where information is or might be lost:

(2) Insufficient collection of information which might assist fosenexperts (a) with proper
preparation for exhumations or (b) to identify the remains;

(2) Hurried or suboptimally prepared exhumations conducted in situations of wicesécurity
can result in poor collection of information from the gravesciwimight assist in determining
patterns of violence and identification of victims;

(3) Suboptimal collection of ante mortem data due to (a) lack of privparing and (b)
imprecise categories in the National Form. In addition, codads not conducted in a
systematic manner;

(4) The high number of exhumed remains renders current capacfigsemortem examination
insufficient. Cases where not all available information is @edi(e.g. patterns of torture,
dismemberment) have been noted and will increase in the future;

(5) Biological reference samples are not collected in a systematioer (e.g. during the same
collection effort blood, saliva or hair samples may be colleftted different relatives);

(6) No joint genetic database exists; there is no automated mfanmeter-institutional
exchange of genetic information;

(7) As all prior stages of the process may be undertaken by differgtitutions, during the
autopsy stage, cases have been registered where incompletedmatiz documentation have
been submitted for final autopsy;

(8) Unidentified and identified remains which the families havaged to take over are
submitted for state burial. There were no systematized reaartisese burials until 2006, i.e.
until the establishment of the SIRDEC.

B

ICMP.C0S.110.3.doc
Pageb5 of 65



RIGHT SOF VICTIMS OF ENFORCED DISAPPEARANCE

Victims
|
v v v
Rights of the victims during judicial Social Rights

Right to truth, justice, and reparation

proceedings and the search process

Ve N

A

Procurator l_

| Victims as defined by Other victims
Law 975 of 2005 (e.g. under Law 589 of 2000)
f )
#i Integral Reparation |= | Judicial Reparation |

| Individual Reparation |<—

| Collective Reparation |<—

| Symbolic Reparation |<—

— CNRR |

—| Fund for Reparations |

Judicial Procurator for Justice
and Peace

— State Ombudsmds Office

Ombudsman I—

Prosecutor I_

CNRR H

|
|
| Search Comm. l—
|
|

Judicial Proclamation of Death

Administrative Reparation
(under development)

Assistance to victims by
nonstate institutions

Psychesocial assistance

—
_|
—| Legal assistance
_|

fiTechnicab assistance

Note:

(1) Right to truth, justice, and reparatibare provided to all citizens through the regular legal/comistital structure of the country. However, for victims as defineder the Justice and Peace Law,
there are specific implementation mechanisms in addition te@thear structures. For victims outside the Justice and Peacetese rights are accessible solely through the regulastegetures.
(2) Rights of victims during judicial proceedings and the sepratess in line with the Justice and Peace Law these include thetdgiarticipate in the process, the right to present evideree, th
guarantee of security of victims, their family, and witnessed tlae right to information. These rights are either explisiififed or extrapolated from the right to truth, justice andatipa. Currently
these rights are not fully implemented; there is noimstitutional strategy on how these rights should be fulfillecddition, different nosstate institutions provide assistance to victims during

judicial proceedings and the search process.

(3) Social Rights assistance provided by the state to the victims. These twoapnegre not designed specifically for victims of enforced gsa@nce, and thus are not completely appropriate to
address their needs (e.qg. the judicial proclamation of deatiyekahe character of the crime fréanforced disappeararet® fimurden, thus preventing the exercise of other rights based on

disappearance; administrative reparation can assist victimgwitent needs, but not address the original crime.
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RECOMMEN DED ENHANCEMENTS TO THE INSTITUTIONAL STRUCTURE

—| State Procuratds Office |
SRR r —| State Ombudsmds Office |
Min. of Defense | =I State Prosecut& Office
(Human Rights Unit) A
. »| Human Rights and International
| State Procuratd Office |_ Humanitarian Law Unit
| Ombudsmaés Office |— v o Justi dp Unit
Virtual Identification Center | i’ S
State Prosecutés Office 4—,—>
| |_ 4 »  Regional Prosecutés Directorate
| ASFADDES |—
| cCJ |_ 4 A 4 4 v
pR— INMLCF CTI DIJIN DAS | \
| INMLCF |—
Presidential Advisor for
Human Rights i — Exhumation || Examination |.| DNA Matching |. Autopsy
Presidential Program on

Protection of Liberty

Note: The creation of the Virtual Identification Center that cocatis exhumation and identification efforts flee units of the State Prosecuf®iOffice should improve
communication and increase coordination: (1) between the drilie &tate ProsecutisrOffice; (2) between the investigative/forensic institutioBybetween the
investigative/forensic institutions and the State Prose@u@ffice; and (4) between the State Proseésitdiffice and the investigative/forensic institutions on one sidg
and the Search Commission on the other. Further, this wilt @ss$ie inclusion of the victims with cases under the JustidePaace Unit in the work of the Search
Commission. Finally, the Virtual Identification Center should tlee SIRDEC as the central database for its operations, ttreasing the use and input of information
into the SIRDEC.
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Annex 2: SOURCES

17 Colombian Legal Documents

Political Constitution of Colombia of 1991
Colombian Civil Code

Law 418 of 1991establishes instruments for therpuit of coexistence, effectiveness of
justice and other purposes)

Law 522 of 1999Military Criminal Code)

Law 589 of 200@criminalizes genocide, enforced disappearance, enforced displacement and
torture)

Law 599 of 200qColombian Criminal Code)

Law 684 of 2001(issues rules on the organization and operation of security and national
defense)

Law 782 of 2004extends the application of Law 418 of 1997, including the modifications
made by Law 548 of 1999)

Law 906 of 2004Colombian Criminal Proceder Code)
Law 971 of 2005regulates the Urgent Search Mechanism)
Law 975 of 2005Justice and Peace Law)

Decree 391 of 199¢egulates the procedure for registration and obtaining a Sanitary
License for funeral and mortuary agencies)

Decree 3974 of ZIb (promulgates the InteAmerican Convention on Forced Disappearance
of Persons)

Decree 4218 of 2008egulates the National Register of Missing Persons)

Decree 4760 of 200fpartially regulates the Justice and Peace Law and includes provisions
on repaations of victims)

Decree 3391 of 200gartially regulates the Justice and Peace Law)

Decree 929 of 200{fegulates the Search Commission on Missing Persons established by
Law 589 of 2000)

Decree 3570 of 200(partially regulates the Justice and Pedaav and establishes the Inter
institutional Coordination Committee for Justice and Peace)

Resolution 60174 of 2008 of the State Prosecutor's Offestablishes the administrative
process for maintaining statistics relevant to kidnappings)

Resolution0-0694 of 2005 of the State Prosecutor's Offissues the CTl Manual of
Protocols in the Area of Criminalistics)
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Resolution 438 of 2007 of the Ombudsman's Offestablishes proceedings for orientation
and attention to victims based on Law 975 of 2005)

Constitutional Court Decision-870 of 2006
Legislative Act 03 of 200Zeforms the Constitution and establishes an accusatory system)
National Search Plan

Agreement 0102 of 200(&stablishes the Virtual Identification Center)

21 International Legal Documents

UN General Assembly, 8Sessionlnternational Convention for the Protection of All
Persons from Enforced Disappearan(@¢éRES/61/177). 20 December 2006.

UN General Assemblynternational Covenant on Civil and Political Righi$ Decembe
1961.

International Criminal CourRome Statute of the IQ@&/CONF.183/9). July 1998.

OAS General Assembly, $Bessioninter-American Convention on Forced Disappearance
of PersongA-60). September 1994,

American Convention on Human Rightsvember 1969.

European Convention for the Protection of Human Rights and Fundamental Freedoms.
November 1950.

UN General Assembly, A7SessionDeclaration on the Protection of All Persons from
Enforced Disappearand@/RES/47/133). 12 February 1993.

Inter-American Court on Human Right8amaca Velasquez Casteries C No. 70. 25
November 2000.

European Court of Human Rightsurt v. Turkey Application No. 24276/94, Judgment of 25
May 1998.

Human Rights CommissioQuinteros Alemdia v. UruguaZommurication No. 107/1981,
final views of 21 July 1983.

31 Interviews

ICMP conducted extensive interviews and meetings, during December 2007 and March 2008,
with representatives of the following institutions:

National Institutions:
A Administrative Departma for Security (DAS)

A Colombia Congressmen

A Human Rights and International Humani tarian
Office

A Institute of Legal Medicine and Forensic Sciences
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Judicial Police Directorate (DIJIN)

Justice and Peace Unit of the State®rosut or 6 s Of f i ce
Ministry for Social Protection

Ministry of Defense

Ministry of Interior and Justice

National Commission for Reparation and Reconciliation (CNRR)
National Planning Department (DNP)

National Search Commission

Office of the Vice President ofi¢ Republic of Colombia
Presidential Agency for Social Action (Accion Social)

Technical Investigation Body (CTI)

O >»r>r>»>>I>>>>>>

NG

s including associations of victims:
A Association of Relatives of Detained/Disappeared (ASFADDES)
Colombian Commission of Jurists
ColombianRed Cross Society
EQUITAS
Familiares Colombia
FoundationPAFFIC
FoundatiorDos Mundos
Madres de la Candelaria
Management Sciences for Development (MSD)
Movement of Victims of Crimes of the State

> D> D> >

Representatives of the international community:

A British Embasy in Colombia

Delegation of the European Commission to Colombia and Ecuador
Embassy of Finland

International Center for Transitional Justice (ICTJ)

International Committee of the Red Cross (ICRC)

International Criminal Investigative Training AssistancedPam (ICITAP)
International Organization for Migration (IOM)

Organization of American States (OAS)

Spanish Agency for International Cooperation for Development (AECID)
The Royal Netherlands Embassy

UN Office of the High Commissioner for Human Rights (CHHR)

United Nations Development Programme (UNDP)

United States Agency for International Development (USAID)

I DD D D D D D D

47 Reports and other publications

ASFADDES,How to Register a Case and Make a Dos8legota: March 1994.

ASFADDES, Twenty Years of History anHight Bogota: 2003.

ColombiaEuropeUSA CoordinationPreliminary Report of the International Observation
Mission on Extrajudicial Executions and Impunity in Colomklatober 2007.

Colombian Commission of JurisBulletin 20, Extracts on the Topifo Vi ct i m6s Ri ght s
the Implementation of Law 973 December 2007.

Commission for Search of Missing Persdasforced Disappearanggnteractive CDRom).
Bogota
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